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ADVERTISEMENT. 


AT the cloſe of the Fourth Volume of the Reports 
of the late War, the Engagements of the Editor ſeemed, 
for a time at leaſt, to have terminated, with the ſubje& 
matter on which they had been employed. The Re- 
commencement of Hoſtilities has opened ſources of 
freſh materials; and, under the ſame hope of con- 
tributing uſefully to the ſtock of public information, 
this Work is again reſumed, and will proceed in the 
ſame order and form, and under the ſame general 
aſſurances that were originally profeſſed. 


During the progreſs of a work of this kind, the 
taſk of ſelection leads gradually to the exerciſe of a 
more minute diſcretiop, upon which, different judg- 
ments may occaſionally be formed, as to the re- 
lative importance of particular Cafes. All difficulty 
of explanation, however, on this point, will be beſt 
relieved, by adopting the words of Lord Bacon, who, 
with reference to another ſcience, thus diſtinctly marks 

a 2 the 


L ©. 


„ 


the rule, which will, with equal propriety, apply to 
all works of a fimilar deſcription : © We do not 
“ mean that this work ſhould extend to every com- 
% mon caſe that happens every day, which were an 
“ infinite labor and to little purpoſe, nor yet to 
© exclude all but prodigies and. wonders ; for many 
things are new in their manner and circumſtances, 
* which are not ſo in their kind; and he who. looks 
& attentively, will find many particulars worthy of 
& obſervation, in what ſeems common.“ Y 
Advancement of Learning, p. 144. 
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(a) Affirmed i in * by ä and the Betty Roper, 
6th May 80, in which the Lords of Appeal held, that the car- 
rying contraband outwards with falſe papers, * aſſect the re- 
turned cargo, with condemnation. 
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DETERMINED IN THE 


HIGH COURT OF ADMIRALTY, 
Ee. &c. * 


THE JEUNE VOYAGEUR, 8 * 


HIS Was a caſe of a Britiſh ſhip that had been neren 

ſeized in a French port March 1802, and had >> =» 
been condemned for an aſſerted violation of the ne, vnde 
Navigation Laws of France. It had been purchaſed 1 ges- 
under that ſale by a French merchant, and was cap, inf de a 
tured on a voyage between two French: ports, ſince eo des - 
the commencement of hoſtilities againſt France. A — 


elaim was given on the part of the former Britiſh is « vitae 


of the Revenue 


owner, praying to have the ſhip | e to him Lows of Franck 
on ſalvage. | 


- On the abs of 1 the claim, Sewell ſlated. the | eircum- 
ſtances of the caſe, and ſubmitted. to the Cout, 
whether the reſtitution on ſalvage; directed by the 
Prize Act, might not be extended to de rellef of a 
vol. v. | 8 perſon 


© Þ CASES DETERMINED IN THE 
ne, perſon whoſe property had been violently and unjuſtly 


veel. taken from him in a French port, and was now re- 


0 6th, taken by a Briti ſp ſubject. 
1803. ; 


JuDGMENT. 

Sir W. Scott. — I am clearly of opinion, that it is 
not in the power of the Court to give this relief. 
The proviſions of the Prize Act apply to goods taken 
by the enemy as prize, and direct, with regard to 
ſuch property, that, on recapture; it ſhall revert to 
the former Britiſh owner. This ſhip. was ſeized, not 
in any manner as prize, but for an alledged violation 
of -the Revenue Laws of Frante, in a time of abſo- 
lute and entire pgace. Whether the condemnation 
in the French Court proceeded. on juſt grounds or 
not, is a queſtion which I am not competent to try; 
more eſpecially in the ex parte manner in which it 
muſt unavoidably come forward, there being no per- 
ſons preſent on the F rt of the French Court to defend 
the proceedings which have taken place. The ſeizure 
and condemnation, in time of peace, will have .the 
effect of working an entire defeazance of the Britiſb 
title; and the ſhip muſt be condemned to the 
captor, as property of the enemy, taken in the ordi- _ 
ny courſe 9 prize. 


Sep. 6th, THE VROW ELIZABETH, P Robs r. 


1803. 


Effet of te Tus was a caſe of a ſhip taken under a Dutch 


flag and paſs of 
2 con= flag and paſs, on a voyage from Surinam to 


OS Holland. A claim was given on the part of Mr. 
ſhip—not con- -, a merchant of Bremen, ſtating « the ſhip to; 


clufeve againſt ; 
the claim of the ſame owner, for an undivided ſhare of the cargo. 


HIGH COURT OF ADMIRALTY. 


have been bona fide his property, though nontinally 
transferred to a Dutch merchant, and placed under a 


Dutch flag and paſs, for the purpoſe of enabling her 
to trade between the Dutch colonies and Hollang. 24 


On the part of the en Ne deen Lü 

maſter has in his depoſition ſtated the ſhip to belong 
to the owner in Holland; he cannot therefore now be 
heard to explain away that evidence; andaſſetacliim 


for another perſon. Independent of all objections to 
teſtimony, however, the mere ſailing under the flag 


and paſs of the enemy is, in point of law, deciſive to 


fix the character of the ſhip, and to ſubject her to 
be condemned as a Durch ſhip. 

On the other fide, Lairence and Robinſon —The 
diſcredit of the maſter will not preclude the owner 


from aſſerting a fair claim; more eſpecially when u 


foundation is laid for ſuch a ſuggeſtion, in the eu- 
dence of the other witnefſes, who ſpeak of. Mr. 


N as being in reality the owner. The prin- 


ciple of law that has been relied on, applies to 


caſes ariſing in time of war. The circumſtance 
of exiſting hoſtilities may impoſe a peculiar obligation 
on neutral merchants, to keep their titles of pro- 
perty diſtinct, and free from any intermixture of 
enemy's intereſt, even in appearance; but where no 
ſuch ſpecial reaſon exiſts, the principle does not 


apply with equal propriety, to govern caſes of an 


aſſumed character in time of peace; where the flag 
and paſs have been adopted without any contempla- 
tion of war, and for reaſons ariſing only out of the 
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A. 


internal regulations of Holland; If this praftice of 
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transferring 


— a 


| 


= — 
— — — — — 
— 


4 css DETERMINED IN THE 
The transferring 2 Ditch character to neutral ſhips, is in 


— 00 degree a fraud, it is not againſt this nation, nor 
. Againſt the rights of war, which it is the peculiar 
province of this Court to enforce. It can amount to 

nothing more than to a fraud on the Navigation Laws 

| of Helland, which we are in no degree concerned to 

(«) Aden. 26, protect. In the caſe of the (a) Clarifſa, Symonds, Mr, 
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law; e e 


Brown, à part owner, reſident in America, obtained 


reſtitution of his ſhare of the ſhip, although the 


veſſel had ſailed from Holland under a ſpecial paſs or 
licence of adoption, entitling her to engage in the 
colonial trade of Halland, which had before been 
appropriated —— to Dutch __ p 


JuDeMENT. | 
Sir W. Scott. —This application appears to me to 
be againſt the evidence of fact, as well as againſt the 
ſettled principle of law. The veſſel was failing under 


Dutch colours from Surinam to Amfterdam, with a 


Dutch pals, and all other papers, repreſenting her to be 
4 Dutch ſhip; and this deſcription is confirmed by the 
depoſition of the maſter, who ſtates her to be a Dutch 
ſhip, the property of Mr. Gildermefter. The evidence 
on the fact then is, that the is a Dutch ſhip; to 
this nothing is oppoſed, but the account of two 


other perſons, who, though competent witneſſes, are 


certainly inferior: to the maſter, both with 
to the credit due to them, and to their | of 
knowing the real fact. It would, I think, be extremely 
hazardous to admit a claim in oppoſition to this evi- 
dence. I will go farther, and fay, that I hold the 
claim to be alſo againſt the eſtabliſhed rules of 


failing 


HIGH COURT OF ADMIRALTY: . 
ſailing under the colours and paſs of a nation, is to he” The 


EL1zABeTa. 


23 


conſidered as clothed with the national character of 
A n, N 


+ 4 | 
14 


13 þ 

6M 41 
. 
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(a) In the , eaſe of the Freeds bey the claiin of Mer: Dau. See eib. 
for a ſhare in the ſhip taken under à Dutch flag and paſs, was 
rejected. On the part of the ca it was farther obhjected, as to 
he cargo, that the claim of the ſame gentleman for an madivided part 
of the cargo, documented as Dutch property, mult be precluded alſo 
by. the Dutch charaQter, and by incorporation into Dub com- 
merce. The Court overruled this objection, obſerving, © A great 
diſtinction has been always made by the nations of Turege, be- — 
tween ſhips and goods, Some countries have gone fo far a» to 
make the flag and paſs of the ſhip conclufive on the cargo alſo, 
but this country has never carried the principle to that extent. * 
It holds the ſhip bound by the character impoſed ypon it by the 
authority. of the Government from which all the documents iſſue. 
But goods which have no ſuch dependence upon the authority of the. 
State, may be differently conſidered, Then comes the queſtion, 
whether the Court will make the ſeparation. Generally, it cannot 
be doubted, that ſuch ſeparation may be made. It is in every day's 
practice to make ſuch diſtinctions. Are there, then, any particular 
circumitances to prevent the Court from doing it in the preſent ĩn- 
ſtance ? Has the claimant aſſumed the character of a Dutchman, ſo 
2s to render the property liable to be conſidered as Dutch property? 
I know of no caſe that has fixed ſuch a conſequence upon u tranſac-' 
tion of this kind in time of peace. On the contrary, we all remem- 
ber the caſes of the Swife, who had ſhipped property from Curacoa. 
under Dutch names, to avoid the Alien Duties, and yet obtained 
reſtitution of their claims. Had the trade in the preſent inſtance. 
been even an excluſive trade, it might bave been queſtionable, how 
far the party could have been held to the Duiab character merely on 
account of a falſe repreſentation practiſed againſt the Dutch revenue 
1aws—unlefs, indeed, it had appeared that there had been ſome paſs 
or licence confetring on him the ſpecial privilegesof a merchant, 
or unleſs it was a trade arifing out of the circum of war, or the 
expectation of ſuch an eveut. Here the party appears only to be avail-· 
ing himſelf of Dutch names in time of peace for the benefit of ad- 
3 ing 
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CASES DETERMINED IN THE 
ſhips have a peculiar character impreſſed upon them 


by the ſpecial nature of their documents, and have 


always been held to the character, with which they are 
ſo inveſted, to the excluſion of any claims of intereſt, 
that perſons living in neutral countries may actually 
have in them. In the war before the laſt, this prin- 
ciple was ſtrongly recognized in the caſe of a ſhip 
taken on a voyage from Surinam to Amſterdam, and 


documented as a Dutch ſhip. Claims were given for 
| ſpecific ſhares,- on behalf of perſons reſident in Swit- 


zerland; and one claim was on behalf of a lady, to 

whom a ſhare had devolved by inheritance, whether 
during hoſtilities or not, I do not accurately re- 

member, but if it was ſo, ſhe had done no act what- 
ever, with regard to that property, and it might be ſaid 
to have dropt by mere accident into her lap. In that 
caſe, however, it was held that the fact of failing under 
the Dutch flag and paſs was deciſive againſt the admiſ- 
fon of an claim; and it was obſerved that as the veſſel 


— 


—© 
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vg particular duties ; in ſuch = caſs it would be going fanker than 
the Court has hitherto gone, to declare that the perſon is to be 
held to all the revolutions which may attend the Dutch character. 


In time of war a more ſtrict principle may be neceſſary. But it is 


needleſs to decide what conſiderations might be fit to be applied to 
ſuch a tranſaction in time of war; as this caſe aroſe altogether 
in time of peace, and without any expectation of war. I ſee no- 
thing to prevent the Court from performing the office of ſeparating 


this undivided ſhare ; and as the property is proved, I ſhall 
decree it to be reſtored. — Fonts N 


So, in the Broders Luft, Mr. Richter, part owner of the ſhip, and 
ſapercargo on board the veſſel, obtained reftitution of his claim for 
A of oy cargo, though his claim as to the ſhip wasrejeRted. / 


MP I ORE had 


HIGH COURT OF ADMIRALTY. 
had been enjoying the privileges of a Dutch character, 


the parties could not expect to reap the advantages of 


ſuch an employment, without being ſubſect at the ſame 
time to the inconveniences attaching on it. When 1 


ELizas TG. . 


— 


Sept. e, 


der. 


lay down this rule, I do not ſay that there may not be 


caſes of ſuch particular circumſtances, as to raiſe 
reaſonable diſtinction. The treaty of ' Amiens had 
ſtipulated for the liberty of withdrawing Britiſh pro- 
perty from the ceded and, reſtored iſlands. But the 


Governments of France and Holland afterwards re- 
fuſed to ſuffer ſuch property to be exported from 


theſe colonies, otherwiſe than in ſhips of France or 


Holland, and on a deſtination to thoſe countries. 


The difficulty which has ariſen in the removal of 


Britiſh property, for want of ſhipping, may have in- 


duced our own Government to permit Britiſh ſhips | 


to put themſelves under Dutch flags for this particular 
purpoſe ; and in ſuch caſes. the particular fituation of 


affairs arifing out of this refuſal to execute the treaty, 


may have entitled ſuch parties to a relaxation (a) of 


the general rule. But no ground of exemption 


whatever is ſtated in the preſent claim nothing more 
than that the claimant found it convenient to place 
his veſſel under the Dutch character: To which the 


anſwer is obvious, that with the cenbenience he muſt 


take alſo the inconvenience attending ſuch an act. 


„ cy 1 : A. 


— 


„23 n th at 1 


(a) In the Ondernecming—A Britiſh ke obtained reſtitu- 
tion of ſever-eighths. of the ſhip, under a Dutch flag and paſs. —The 


King's inſtructions, 23d Fuly,.1803,:diret . Reſtitution of ſhips ' 
and cargoes, bond-fide belonging to Britiſh na before the - 


knowledge of hoſtilities, from the colonies of France' and Holland, 
to whatever country they might be going. 
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., iners cha- 
U 


dy the charac- 
ter of the ſhip. 
if Shares of maſ- 


| jp American ſub- 
a,, on board 


Me French whalc- 


Mi ip, cone 


racer, concluded 


der and mariner, 


 raQter of the maſter and mariners were to be taken 


| Indyftry in the laſt war (in which the maſters aduen- 


Property, without being bound inſtanter to all the 


CASES DETERMINED IN THE 


The caſe: referred to. in the argument has nothing” 
in common with the preſent claim. In that caſe the + 
ſhip' had merely a colonial paſs or licence, being in 
all other reſpects undoubtedly and avowedly an 

American ſhip, - and deſcribed as ſuch in the uſual 
American documents. This ſhip has all the docu- 
ments of a Dutch ſhip, and I have no heſitation. in 
pronouncing her ſubject to condemnation. +. 


THE FREDERICK, am 


HIS ns caſe cf a Much whale Bits, übt ws taken 
on a voyage to the Southern whale-fiſhery and 
back toL'Orient. The maſter claimed ſpecific ſhares (a) 
of the cargo, as the property of himſelf and the officers 
and crew of his veſſel, aſſerted ſubjedt of America. 


The King's Advocate contended ,—That the 8 


from that of the ſhip, and that they were precluded 
—_ claiming wages on board an enemy's ſhip. | 


Contra. Laurence cited the caſes of the Oſpray and the 


ture had been reſtored), and contended, —That as the 
claimants had engaged in this trade only in time 
of peace, it was reaſonable that they ſhould be al- 
lowed ſome time to withdraw themſelves and their 


”—— 


diſabilities of a French character, from a mere tem 


porary ee on board a French * 


n wn 


— 


(a) Maſter, 1-I4th.— Mate, 1-25th.-2d Mate, 1-35th,—g4 
Mate, 1-5oth.—3 Mariners, each — 
TUDGMENT, 


mon COURT OF ADMIRALTY: | * 
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JouDoMENT. 
Fanvenice,” 2 


Sir W. Scott.—l . 
chat theſe perſons cannot be admitted to claim: They E 
are to be conſidered as mariners; and this propor- 
tion of the progennn.06 00 TER PE I 
Then can a claim be fullained for wages, on board an 
enemy's ſhip? In the caſes- cited, the. 
either really or offenſibly American 
might entitle the perſons ſerving ' in | 
character, to a different conſideration. The preſent 
veſſel is avowedly a French ſhip, and theſe perſons 
muſt be taken as French ſailors. There is indeed leſs 
reaſon for any relaxation of the general principle in 
this branch of navigation, than in any other; becauſe 
the ratio of wages is a material part of the trade 
itſelf, being I 
nnn 


' THE MARIAMNE, an- 9 65 e, 
3 


Tur was a caſe arifing on a repreſentation, made Lame , 
by the maſter of the captured yelſel, to Captain 779 fort, 

Trower of the King's ſhip the Lark, that one Cn tht 

two privateers, that were the actual captors, had fired ground, on the 

into the ſhip after the ſurrender, and by that act had -miraly, not 

killed one of the men. On this tation, a a nid is | 

proceeding was inſtituted on the part of the Admiralty, . 

againſt the privateer, to deprive her of her letter of 

marque. It appeared that the two privateers had 

* 6 
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two, and were cloſe under her ſtern when ſhe ſur- 
rendered; that they immediately boarded and took 
Ppofleſſion. The Lark had come in fight about an 
hour before the capture, and the maſter of the French: 
ſhip depoſed, © that he firuck to the Lark,” though at 
a: conſiderable diftance at the time of ſurrender. In 
conſequence of the repreſentation of this witneſs, 
Captain Trower diſpoſſeſſed the prize-maſter, and put 
his own men on board, and communicated to the 
" Adanralty the information on which this Oe 


Jooows NT. / 

Sir WW, Scott.— This is a proceeding in order to 
deprive a Privateer of her letter of marque, in conſe- 
quence of improper conducx. The fact alleged is 
of a very atrocious kind, and would, certainly, if 

proved, draw with it all the conſequences that have 
been preſſed againſt the parties. During the conteſt, 
deſtruction is neceſſary and Tawful ; but it is contrary 

to every principle of the law of nations, that, after the 
conteſt has ceaſed, hoſtile and deſtructive force ſnould 
ſtill be continued. The only thing that I have to con- 
ſider is, the proof of the fat, becauſe the law is laid 
down by the Prize Ac, which expreſsly inflits upon 
all acts of cruelty, the forfeiture of the lett&# of marque”, 
and this, I conſider to be no more than a formal decla- 
ration of what was the ancient law of the Admiralty. 
On the fact, which the uſe of this unneceſſary vio- 
lence would amoumt to, I cannot ſay that it is in 
any degree fatisfactorily eſtabliſned. In the firſt place 
it muſt be conſidered as 4 very unnatural conduct, 
* fuch, it will not unreaſonably require ſtrong 
: | evidence 


HIGH COURT OF ADMIRALTY. 
evidence to ſupport the accuſation.” No advantage 


could be derived from it; on the contrary, it would — 


be likely to produce great inconvenience to the parties 
themſelves, who were injuring that which was now 
in their poſſeſſion, and ,in a certain degree their pro- 

. It is not very congenial to the known prac- 


tice, and diſpoſition of Britiſh ſailors. Theſe conſi- 


derations very much heighten the incredibility, and 


call for ſome very ſtrong teſtimony to ſuſtain the 
charge. All the evidence that is produced on that 


ſide conſiſts of the - affidavits of three French ſeamen, 
and of the obſervation made by a Briti/þ officer, on the 
appearance of the French veſſel after the capture. The 
French captain's depoſition in preparatory, by no means 
comes up to the allegation. He ſays, © that he ſtruck 
to the Lark, at the time when © the two luggers were 
firing into his ſhip ;** this is a very different thing 
from a ſhot fired after the. ſurrender was clearly 
notified and underſtood, and can never conſtitute a 
ground for penal proceedings againſt the captors. 
The two other witneſſes were not examined till nearly 


three weeks after the capture. They do indeed lay 


ſome foundation for the repreſentation made by Capt. 
Trower. The mate of the Lark alfo ſtates, in lis affi- 


davit, © that he perceived the body cr a man upon the 


enſued. It might reaſonably be expected, that the firſt 
topic ſtarted, after the mate came on board, would have 
been a formal remonſtrance and complaint; on the 
part of the maſter of the French merchantman, againſt 


ſuch conduct. But not a word paſſed upon the ſub- 


jet; nothing tranſpires till after ſome" time had 
*; +. | 


11 


deck, warm and with the bloqd flowing; but the effect 
of this repreſentation is very much weakened by what 


* 
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elapſed, and, after an altercation had taken place 


between Captain Trower and the maſter of the pri- 
vateer, reſpecting the poſſeſſion of the veſſel. It ſeems, 
that the French maſter was ambitious to ſtrike to a 


King's ſhip, agreeably to what we have ſeen in other 
caſes of a prevailing (a)vanity of this kind: They prefer 


a a ſubmiſſion to a more ſplendid victor. He fays, that 
he could have eſcaped the privateer, if the Lark 
of 


had not cut off his retreat into a French port.“ 
that there may be reaſon to doubt. However, the 
Lark came in. ſight ; the privateers, which had been 


chaſing for ſome time, and before the Lark came in 


fight, got firſt on board, as they had a perfect right 
to do. It muſt not be imagined that there is, in this 
reſpect, any difference between a King's ſhip and a 
privateer. They are both engaged in the ſame con- 


teſt ; they both repreſent the public force of the- 
country, and are both armed with public authority. 


The privateer coming up firſt had a right to take | 
poſſeſſion, and if reſiſtance had been offered by the 
French captain, it would have juſtified any violent con- 
ſequences that might have enſued. The enemy has 


not a liberty of chooſing to whom he will ſurrender ; | 


when - the ſurrender is once compelled, he is bound 
to ſubmit to the firſt armed cruizer that comes up. _ 
Conſidering the temper diſplayed by the French 
maſter, - and ſeeing that his / teſtimony is poſitively 


contradicted by other parts of his own crew, (who 
| — united — an affidavit, ſtating, © that the perſon 


ll 
| 
— — | - — 


— —_ 
6 


the or port of the laſt Jy: 
ſuppoſed 


* 
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ſuppoſed to have been ſhot after the ſurrender, had 
in fact fallen ſome time before, and during the en- 


gagement,”) I am of opinion, that it is by no means 


ſatisfactorily proved, that an act was committed, 


which. would not only produce the penal conſe- 


quences alluded to, the forfeiture of the letter of 
marque, but would alſo fix a ſtigma on the parties 
for life. At the fame time, I impute no blame to 


Captain Trower ; he has acted with an honourable 


zeal for the credit of the public ſervice, on the re- 


preſentation of the French maſter. Had he enjoyed a 


better opportunity of weighing all the evidence toge- 
ther, he would, perhaps, have found reaſon to form 
a different concluſion. There is no reaſon, how- 
ever, to impute the leaſt degree of blame to him; 
neither do I think that the admonition called for, on 
the King's officers, is rendered neceſſary, by any 
diſpoſition ſhewn in this eaſe, to arrogate to them- 
ſelves all prizes made in their preſence, to the exclu- 


ſion of private ſhips of war, that may happen to be 


the actual captors. The officers of King's ſhips muſt 
underſtand, and doubtleſs do underſtand, that they 
have no authority to diſpoſſeſs privateers. Such veſ- 


ſels are duly commiſſioned, and repreſent the public 


authority, The King has been pleaſed to. commu, 
nicate his bounty to them, and they ſtand generally, 
with reſpect to an intereſt in prize, on the ſame foot- 
ing, as other parts of the public force of the Country. 


With b. 60 fie e 
to be made out, and diſmiſs the partics, 


. , * 
. 
4 = 
x 


14 


02. 6th, 
1803. 
Licence, for im- 
portation from 
the enemy on 
board a neutral 
 thip, vitiated 

by the ſhip 
being Brit: 


— 


| . 


-CASES DETERMINED IN. THE 
THE JONGE AREND, Kxow1.ns. | 


Tus was a ' queſtion reſpecting the effect of a 

licence, which had been obtained by Britiſh ſub- 
jects, for the importation of ſundry articles, from the 
port of the enemy, in neutral ſbips; whether it 
was to be extended to the protection of ſuch a trade 
carried on in a Britiſh ſhip. The veſſel was failing 
under P S at 
Abegg, of nden. 


wY a 


JUDGMENT. 3 | Y 
Sir W. Scott.—This is a mere e 
as to the character of rhe ſhip, ſince the licence being 
for importation on board @ neutral ſhip cannot afford 
protection, if this veſſel is to be conſidered as a Britiſh 
ſhip, There are many reaſons why Government 
might not be diſpoſed to permit Britiſh ſhips to trade 


with the enemy, at the ſame time, that a communi. 


cation in neutral bottoms might be allowed. It 
would be infinitely too much for this Court to take 
upon itſelf to_ſay, that becauſe Government has ad- 
mitted the one, the other is to be taken as virtuatly 


Included. By all the evidence it appears, that this is 


a Britiſh ſhip. The trade which has been carried on, 
is, therefore, neither protected by the reaſon, nor by the 
terms of the licence ; and the property muſt be 24 
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pare of theGo- | 
vernment of ' 


from Batauia to Amſterdam, near to the iſland of-Sgint Portugal, not 


ſubſtantiated as 
the place of 


Tus was a caſe of a ſhip and cargo, 
as Dutch property, and captured, on 3 voyage 


Michael. On a repreſentation made to' the Portugueſe 
Government, that the ſeizure took place within the 
road, or harbour of Saint Michael, à claim of terri- 
tory was ingerpoſed by the Portugueſe Conſul. | 


On the part of the Captor, Senad Thee is no 


foundation for any ſuch claim on the preparatory 


depofitions ; all the witnefles © repreſent the capture 
to have been made on the high ſeas,” as they were. 
making far Saint Michael for water, within fight of 
ſeveral ſhips lying at anchor in the Bay, at the diſtance 
of about one Engliſh league,” The ſecond witneſs 
ſays, 4 little more than a leagus; and the third 
witneſs, ** gbout three Engliſh miles.“ The whole of 
the preparatory evidence gives a different account of 
the place of capture, from what is now endeavaured 
to be. repreſented, at within the raad/ted, and whilf 
the ſhip was lying at anchor in the part of Saint: Michael, 
To admit other evidence on this point, that has no 
foundation laid for it in the original caſe, would bs 
extremely dangerous and unuſual. It is therefore 
eee eee 
entirely unlluſtzinadle⸗ and rejeft it with caſts, | | 


On the other. fide Toe rent 
—The diſtance ſtated in the. depoſition is not greater 
than the, ordinary extenſion aſcribed to territory, by 
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the law of nations; all that is aid is, that the cap- 


— ture was made on the high ſeas, and near to Saint 


—— 


e ab 
| 1303. 


Michaels. This deſcription is by no means incompa- 


tible with the fact, of its being within the protection of 
land. Unleſs the evidence is clearly contradictory to 
the repreſentation of the claim, the Court would not, 


in a caſe of this deſcription, ſhut out the farther evi- | 
dence which is now propoſed to be offered, in the 


letter of the Dutch Conſul at Saint MichaePs, and the 


proteſt entered by the maſter. at the time; — from 
which evidence it will appear, at leaſt, that this is not 
an ex pot facto ſuggeſtion, but one ariſing out of the 
e e FaGuropcna-al _ 


| Jupouanr. «Ken | 
| Sir W. Scott. —The fanfity of a claim of territory 
is undoubtedly very high. The Court is at all times 
very much diſpoſed to pay attention to claims of this 
ſpecies, and to none more readily than to thoſe, 
which concern the territorial rights of the State of 
Portugal. When the fact is eſtabliſhed, it overrules 
every other conſideration. The capture is done away; 
the property muſt be reſtored, notwithſtanding that 


it may actually belong to the enemy; and if the 


captor ſhould appear to have erred wilfully, and not 
merely II Io bs ſubje& to far- 


ther puniſhment. - 
bw beets, at PEO! 


| that it is a point on which foreign States are extremely 


liable to be miſinformed and abuſed, by the intereſted 
repreſentations of thoſe, who ate anxious to catch at 
their protection. The claim of territory is therefore 
to be taken as a matter ſtricti jurit, and to be made 

I 1 55 out 
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dut by clear and onimpeached evidence. The right 


of ſeizihg the property of the enemy, is a right which 
extends, generally ſpeaking, univer/ally, wherever 
that property is found. The protection of neutral 
territory is an exception. to the general rule only; it 
is not, therefore; to be conſidered as diſreſpectful to 
any Government, that the fact on which ſuch claims 
are founded ſhould be accurately examined. = 

In this particular inſtance, it is I think; very evis 
dent, that fome kind of miſrepreſentation has heen 
practiſed upon the Government of Portugal; ſince 
there is the wideſt difference, between the depoſitions 
of the captured crew, and the claim that is now 
offered, on the part of the Portugueſe Conſul, for this 
ſhip, as lying within the roadfted of Saint Mirhae!, 
In the affidavit which has been rather irregularly 
brought in, the utmoſt that is now averred is, * that 
the ſhip was preparing to anchor, that the crew were 
clearing the ſhip,” which every body knows, is an a& 
uſually done previous to the actual arrival in port. This 


account, however, is very little conformable to the 


original depoſitions, which repreſent the capture to 
have taken place about a league, or a little more than a 
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league, from the ſhips at anchor in the bly. On this 


evidence no doubt could be entettained.' Then what 
is fince offered? The affidavit repreſents the diſtance 


only as within rer. quarters of .@ Cerman mile. The 


utmoſt extent which is given to this imntunity, even in 
books, is confined to about three Engliſh miles; ſo that, 
xt laſt; the repreſentation is tieatly to the utmoſt extent of 
the limits preferibed for claims of this Kind, fuppoſin 
the meſure to bt mlnutely aſcertained. If the fa 
Had been, that the private? had made this capture ina 
neutral pon, «& whilſt" ng in harböur, as was done 
vol. v. 0 1 in 
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in ſome of the * in the W with a view of making 
that harbour an habitual ſtation for captures, I ſhould 
have concurred in reprobating ſuch a practice in the 
ſtrongeſt terms; but if, whilſt a privateer is accidentally 
lying there, ſhe ſees an enemy approaching, ſhe may go 
out and capture, I conceive, without any violation of 
the peace or immunity of the neutral port, provided 
this is done beyond the limits of the port. If this 
had been a proceeding originally inſtituted by the 
Government of Portugal, on the ſuggeſtion of the 
officers of that Government, who had witneſſed the 


tranſaction on the ſpot, and had immediately put for 


_ ward their remonſtrances, as happened in ſome Daniſh 
claims, there might be. ground for admitting a 
further inveſtigation of the charge. But it is now 
exhibited only on the repreſentation made by the 
Dutch Conſul at St. Michael, who may naturally be 
ſuppoſed to be not unwilling to extend to his country- 
men any protection that it might be in his power to 
afford. Under theſe circumſtances the claim of ter- 


 ritory, being altogether contradicted by the prepara- 


* tory evidence, muſt be rejected. 


On the merits, it was contended—That all the do- 
cuments, as well as the depofitions of the Dutch crew, 
deſcribed: the cargo. to belong to Dutch merchants, 
and it was prayed that the Court would condemn the 
ſhip and cargo as Dutch property. - | 


On the other fade. —A claim was s offered for. A. B. 

a neutral merchant, ſetting forth his intereſt in the 
cargo, under a ſubcontract made to him by the Dutch, 
merchant, who was the original purchaſer in the con- 
tract with the Dutch Eat. India Company ; and it was 
' contended, 
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contended, that the rule of not admitting claims in 
oppoſition to the original papers and depoſitions, was 


a rule ariſing out of the relations of war, and was not. 
to be applied to a tranſaction which took place alto- 


gether in time of peace. 


JupouzENr. 7 
Sir, W. .Scott.—I have never underſtood that the 
rule againſt the admiſſion of claims, which ſtand in 
entire oppoſition to the papers, and to the preparatory 
examinations, was applicable to caſes arifing before 
the war. There may be private reaſons to induce mer- 
chants to trade under borrowed names, and to ſuppreſs 


the exact repreſentation of the property. In time of 


war, the rule is certainly otherwiſe, as it would open 
a door to fraud in an incalculable extent, if perſons 


were not required to deſcribe their property with per- 
fect fairneſs. The intereſts of a third party inter- 


poſe, and call upon them ſo to do. It is not any re- 


laxation of the rule, therefore, to admit ſuch a claim 


for property ſhipped, and purchaſed, as it is aſſerted, 
in time ef profound peace. In Mr, Allivood's (a) caſe 
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the ſame diſtinction was recognized; and indeed the —LuG. 


objection has never, to my knowledge, been held to 
be @ deciſive objection, as applied to ſuch caſes. I 
ſhall admit the claim, and give the parties an oppor- 
tunity of enabling me to form a better judgment of 


this tranſaction, by ſhewing what was the particular | 


nature of this contract G5. 


— —— 


(5) This property was afterwards reſtored. Vid: ffs. 
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Bona fide the 
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claimants perſe- 
nally domiciled 
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THE PHCENIX, Wir. DEBOER. 


HIS was a caſe of a claim, given on bebilf of ber- 
ſons in Germany, for property taken on a voy- 
age from Surinam to Holland, and deſcribed to be 
the produce of their eſtates .in Surinam. 76 


on the part of the captors, the King's Advocate relied 
on this circumſtance, that the articles in queſtion _ 
were deſcribed as the produce of the claimants” eſtates 
in the colony of Surinam; and contended that it was 
an eſtabliſhed principle of the Prize-Court, that ſuch 
property was to be conſidered under the national | 


character of the parent ſtate. 


On the other fide, Laurence and Robinſon. What- 
ever may have been the ſtri& principle of law in 
former times, and on ordinary occaſions, as to the 
produce of the claimants' plantations in the enemy's 
colony, the circumſtances of the preſent times afford 
a teaſonable ground of diſtinction. This colony had 
very lately been in Britiſh poſſeſſion ; and the Treaty © 
of Amiens, that provides for its reſtitution to Holland, 
ſtipulates at the ſame time, that all perſons ſnould have 
three years to remove their effects. This may rea- 
ſonably be conſidered as a ſufficient ground of equity, 
to prevent the inhabitants, of any claſs, from being 


: inſtantaneouſly implicated in the war; and ſhould at 


leaſt entitle them to ſome time for deliberation, and 
for withdrawing themſelves and their . 


ö 
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JUuD@MENT. 
Sir W. Scott. —If the claimants had averred, that 
made their eſtabliſhment at Surinam during 
the time whilſt the colony was under Britiſb poſſeſſion, 
the queſtion would have ariſen whether the terms of 
the Treaty, which are very general, and not confined 
to Britiſh ſettlements only, ſhould be conſtrued to 
apply to the property of (a) all perſons making their 
eſtabliſhment there during that period. It is not 
averred, that the claimants had become poſſeſſed of theſe 
plantations during that time. They only ſay, that the 


plantations had fallen to them bydeſcent and devolution 


of the eſtate of a perfon in Holland. Certainly, no- 
thing can be more decided, and fixed as the prin- 
ciple of this Court, and of the Supreme (5) Court, 
upon very ſolemn arguments there, that the poſſeſſion 
of the ſoil does impreſs upon the owner the charac- 
ter of the country, as far as the produce of that plan- 


tation is concerned, in its tranſportation to any other 


country, whatever the local reſidence of the owner 
may be. This has been ſo repeatedly decided both 
in this and in the Superior Court, that it is no longer 


open to diſcuſſion. No queſtion can be made upon the 


point of law at this day, In the preſent caſe the eſtates 
are deſcribed to have been acquired by deſcent ; and as 
ſuch they are by no means marked out as entitled to 
any favourable diſtinction. If they had been à late 
acquiſition, there might have been room for the ſup-: 


pofition, that they had been acquired: whilſt the place 


was in Britiſh poſſeſſion, and that the owner had been 


induced, by that circumſtance, to form an eſtabliſh- 
ment there, under the faith and protection of the 


Britiſh Government, Having fallen by deſcent on 
| 2 C3 | _ theſe 


1 


| . | 


Os 


(a) infra, Diana, 


(3) Maafrom, 
2 Cat la- 
rina, and other 
caſes. — Lords, 
1753. 
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The theſe perſons from their anceſtors in Holland, theſe 


8 plantations muſt be conſidered to carry with them the 
4 diſadvantages, as well as the advantages, of the Dutch 
character. Nothing is averred reſpecting the time of 

poſſeſſion, and therefore the queſtion in the Treaty 

cannot ariſe. As the produce of the claimants own 

plantation in the colony of the enemy, this property 


muſt fall under the general law, _ be promouning, 


ſubject to condemnation. | _ 
Dec, r3th, THE PLANTER'S WENSCIT, ToLL, 
bag. 5 
Claim on the His was a caſe of a claim made for property, 


A of the Ba- 
8 avowedly Dutch, by a perſon repreſented as an- 
underthe let d accredited agent of the Batavian Republic. The claim 


proiect ion of a li 

doc granted Was given for the ſhip and for parts of the cargo, as. 
t 7114 

GT failing under a licence granted tf the Briti 335 n 

October 1% 

kejecked: the ment, October, 1801. 


licence not 


being held ap- 


plicable to the On the part of the captors, the 8 and 
8 TIT Robinſon. — This claim is given for a Dutch ſhip, fail-; 


ing under Dutch colours, from Demerara to Amſterdam, 
and ſeized (May, 180 3) prior to hoſtilities againſt. 
Holland. It is claimed as protected generally by the. 
Treaty of Amiens, and, 2dly, in a more ſpecific 
manner, by the licence which was on board. The 
licence is dated October, 1801, and exprefles a per- 
miſſion for this veſlel..to fail from Am/terdam to De- 
merara, in the enſuing April, in purſuance of the. 
preliminaries of peace. It was granted between the 
ug ing f the preliminary articles and the definitive. 

Treaty; 
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Treaty ; - and muſt, in its obvious intent, have been 


deſigned only to enable Dutch veſſels to go to the 
Dutch ſettlements, whilſt ſtill under the dominion of 
this country, prior to the ſurrender that was expected 
to take place on the return of peace; and under an 
underſtanding, (as it has been reported), that the 
Dutch Government would licence an equal number 


. $3-5 

The 

Pi aN rat“ 
Wixsen. 


of Engliſh veſſels to go there, after the ſigning of the 


Treaty, for the purpoſe of bringing away - Britiſh 
ſettlers and their properry. Whatever might be the 
underſtanding of the two Governments as to that laſt 


article, which was afterwards refuſed to be carried 


into effect, it cannot be contended, that a licence, 
granted at this time, with reference either to the war 
which was juſt on the point of being concluded, or to the 
expected ſtate of peace, ſhould be conſtrued to extend 


to the protection of Dutch property agzinſt the events 


of a future war. Under what views could ſuch an 
intention be aſcribed to Government? The diſpo- 
ſition of this country towards Holland, with reference 
to paſt events, might be well known, and capable of 
being minutely appreciated. But who could foreſee 
how that diſpoſition might ſtand affected in the event 


of a new war? What ground of aſſurance could 


there be, if a future war is to be ſuppoſed to have 
been in contemplation, that it might not ariſe in con- 
ſequence of ſome provocation on the part of Holland: 
It cannot be maintained as a found interpretation of 
this licence, that it could be ſuppoſed to r to che 
ehe of a new war. 
4 0 

On the ob fide, Laurence and Soabey, —This is a 

capture made before hoſtilities, and as ſuch, it will not 


c 4 | veſt 
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| pegociation between, the two countries, and with 3 
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pyeſt an intereſt primarily in the captor, but in the 
King. If, therefore, any doubt ſhould be entertained 
= feſpecting the intention and legal effect of the licence, 
under which this veſſel was failing, it may be a caly 
more fit to be referred to the liberal and mercity} 
conſideration of his Majeſty. The intention of the 
licence was very different, as jt is underſtood by the 
claimant, from the conſtruction put upon it by the 
captors. - It was granted during an uncertain ſtate af 


defign that, if that ambiguous fituatian of - affairg ' 

ſhould again terminate in war, it might ſerys for the 
protection of the veſſel ſailing under it. Whether it 
might be fairly conſtrued to extend to hoſtilities en. 


| tirely new, and independent of the negociation 
Which was then going on, jt may. not be neceſſary tq 


enquire. - Since the preſent war has ariſen out of the 
incfficacy and inexecution of that treaty, the Rate pf 
affairs between the two countries is rather ta be cap 
ſidered in the ſame light as if the former hoſtilities 
had never ceaſed ; and this licence as ſtill operative 
for the protection of the veſſel during the voyage on 


which ſhe was captured. That the licence had this 


proſpective view to a renewal of hofiities' and that 
it was not granted with reference only to the reſtrie: 
tions of the colonial ſyſtem, is evident from the terms 
in which it is addeſſed:—“ To all admirals, vice, 
admirals, cruizers, &c. ” The parties are therefore 
entitled to the benefit of its protection from a. capture, 


which is rather to be conſidered as an act under the 


continuation of former hoſtilities, than as s proceeding 
from. a new war. 


JUDGMENT. , 


en COURT QF ADMIRALTY. 


JUDGMENT. - 
bir Ne Seoft—This claim is given by 4/M Ae 
who is deſcribed ag the commercial agent of the Ba. 
taviay Republic, though it is nat very eaſy to under. 
ſtand bow that gbaraRer, ſpringing out of the pacific 
relations of the two countries, can now exiſt in 2 time 
war. Waring, however, all objection to the political 


nature of the. claim, and the ground an which it is 
defended, It is repreſented as ſuſtainable under the 
treaty of Amiens, and on the ſpecial licence which has 
been produced, As to the treaty of Amient, the argue 
ment on that head would amount to this, that all pro- 
perty taken before the actual declaration, of future hoſ- 
tilities, ſhould be protected by it a poſition, which 
it is, in my opinion, unpoſhble. to maintain. The 
ſecond ground is that of the licence ;—a protection 
which, if it could be fhewn. to apply to this claſs of 
caſes, would be entitled to the greateſt reſpect, and 


would certainly. meet with every diſpoſition, on the 


part of the Court, to give it due effect. The licence 
was granted in October 1801, to empower this vefſe] 
being a Durch ſhip to go to the colony of Demarar 
then in Britj/h poſſeſſion, „ 
to the Batavian Republic, under the treaty then 
in contemplation. Whilſt the iſland was in Britifh 
poſſeſſion, it was certainly an indulgence to allow 
Nutch veſſels, to fail with this deſtination, on 
which they. could not have. ventured | without the 
ſpecial protection of a licence. . It mult be recolleted 
alſo, that it way granted during the pendency of the 
negoeiation-+whilſt it was uncertain. whether hoſti: 
| W * 5 


6 


NTER/S 
W 


deſcription of this gentleman, I will conſider the 


7 
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bable that the cruizers then in Sn n might | 
retain their legal authority to ſeize ; and therefore the 
terms of the licence are, 1 think, to.be referred to 
the ſtate and condition of affairs, as they were at that 
time exiſting. All thoſe proſpects of renewed hoſti- 
lity certainly ceaſed ; and although the train of events 
has led to freſh hoſtilities, the Court cannot conſider 
them as I revival of old hoſtilities, but as a war | 
de novo. The former war was abſolutely. con- 
cluded by 2 total and entire peace, which was re- . 
cognized by the Legiſlature, and by which I am 
bound to look upon that war, as being as effectually, 
in all legal conſideration, buried in oblivion and ex- 
| tinguiſhed, as any hoſtilities of any anterior times of 


the world. It does not become me to ſpeculate upon 


the cauſes of the preſent war, nor to conſider how 
far it may be ſuppoſed to originate out of the ſeeds of 
thoſe hoſtilities, which had been formally terminated. 
Peace having been concluded, this licence was neceſ-. 
farily done away and deſtroyed, having no ſubject 
matter to act upon. At the time of ſeizure, there- 
fore, this veſſel was to be conſidered on the N 
footing of other Dutch ſhips. © 
This appears to me to be the gal view of the 
- queſtion. Whether any thing has paſſed between the 
Government of this Country and the Batavian Re- 
public, that ſhould entitle the claimants to contend. 
for reſtitution under a capture of the preſent war, is 
for the conſideration of thoſe who have to adviſe his 
Majeſty as to the political relations of the State. IH 
any ſuch pledge has been given, it will, I doubt not, 
be redeemed with that good faith, which has always 
marked the proceedings of the Britiſh. Government. 
It is ſufficient for me to ſay, that nothing is produced 
| to 


HIGH COURT or ADMIRALTY. 
to the view of this Court that can in fair legal kite: 
pretation have the effect of diſtinguiſhing this veſſel - 


Prantzn's | 
Wersen. 


from other Dutch property taken prior to hoſtilities, 
or that can protect it from the juſt effe& of capture, 
made in contemplation of the war which is now AC+ 
tually . . 


THE FORTUNA, Rnove. 


T Nis was a caſe of a ſhip bound oſtenſibly from — of the 


Stettin to Bremen, but ſeized, and proceeded f un of pro- 
againſt for a violation of the blockade of the Weſer. jon, 20d une 


winds, how con- 
fidered. 


JuDoMENT. 


Sir W. Scott. —In this cafe it is admitted that the 


maſter was apprized of the blockade. The excuſe 
offered 1s, that he had taken a pilot on board to carry 


him into the Eems, but that ovzing to want of provi- 
ſions, and a ſtrong weſterly wind, he was compelled 
to make for the Weſer. The want of proviſions is an 
excuſe which will not on light grounds be received; 

becauſe an excuſe, to be admiſſible, muſt ſhew an 


imperative and over-ruling compulſion to enter the 


particular port under blockade, which can ſcarcely be 
ſaid in any inſtance of mere want of proviſions. It 
may induce the maſter to ſeek a neighbouring port, 


De. hb, 
1803. | 


Nov. Ath, 
1803. 


but it can hardly ever force à perſon to reſort exclu- 


fively to the blockaded port. What is ſtated, reſpect 


ing the wind is of a different nature. It is ſaid, 
that there had been a ſtrong weſterly wind 
. for nine days together, which prevented the 
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Tie maſter from making his equrſe to the Em. This 
u @ fat that may admit of fpecifis evidence, and 

M$» therefore I ſhall admit affidavits to de_affered on that 
t. In fome late caſes, I have ſeen enough: te 
induce me not to admit affidavits on mere mattem of 
converſation, aſſerted to have paſſed between thg 
parties at the time of capture. All that is offered 
from ſuch ſources is generally repreſented ſo vaguely, 
and with ſo much fluQtuation, as to diſable the Court 

from extracting . any preciſe information from tt. 
Where a ſpecific fact is relied on, which may be ca- 
pable of proof, it is a different thing. Conſidering 
the reference that has been made to the particular ſtate 
of the winds in the preſent caſe, to be of that nature, 
I ſhall admit evidence to be introduced on this point, — 


This ſhip was finally reſtored. 
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7 Trade, on the T* was 2 caſe of a claim given on behalf of Mefirs, 
fo biede, — Eden and Court, of Londen, for a portion of this 
'G b de. cargo, taken on a voyage from Batavia to Hol- 


* Hepe, in 4 


tion of the Fat. land, as purchaſed under a. ſubcontract with Poute 


IndiaCompany's © 


charter —Diſ- and Co, of Amſier dam, who had originally contracted 
| gubcontra#t under with the Dutch Eaſt- India Company for the purchaſe ON 
ente of aànd importation of a large — of Batavian pro- 
Wan a. duce into Hellond, _ 


Chants over- 
| ruled Con- 


— cos, the part of the captar, the King's Adrucate 4 
Arnd. In the firſt place it is to be obſerved that the 
| claim 
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claim is againſt all the evidenee, ſince the whole cargo 
is repreſented in the ſhips papers, and alſe in the de- nd 


29 
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the contract, which is now repreſented to have been 
made, would ſubje& thoſe goods to be cenſidered in a 
Dutch character, whoever might. be the holder of the 
real intereſt 'in them. It ia. a eontract for the fale of 
. Dutch eolonial produce, under a ſtipulation that it 
ſhall be imported into Holland in Dateh ſhips, be 
depoſited in the Company's warehouſes, and ſold at 
their ſales, bearing from theſe circumſtances every 
mark of Dutch „and of Datrb commerce 
throughout. As againſt the claim of Briti/h mer- 
chants, there is alſo this farther objection, which is; 
itfelf paramount and fatal, that on the part of Briiiſb 
merchants, it is a trade directly in violation of the 
Eaft-Ihdia Company's charter, which prohibits Nritiſp 330.3 G. 
ſubjects from trading beyond the Cape of Good Hale, 
unleſs under a licence from the Company. 


Court.—1 ſhould wiſh the defence to be dire&ed 
chiefly. to that point, becauſe, unleſs I am ſatisfied on 
that, other conſiderations may be ſuperfluous. 


On this paint, Laurence and Swabey.—The Acts of 
Parliament which have been made, from time to 
time, for the protection of the Eaf-India. Com- 
pany's privileges, and are conſolidated in the late Ack, 
33 G. 3. c. 52. are by no means to be applied 
to ſuch a caſe as the preſent. They forbid 4 trade 
ft the Taf. ales, which muſt be underffoed of 2 
tranſaction of perſons going or ſenditig goods to that 
aw . the world to barter, or purchaſe for their 
6 own 


poſitions, as Dutch property. But the very nature of u a 


1803, 


3. C. 5% 
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The cn account. This is merely a contract for the de- 
2 Mania. livery of certain goods in Europe, which were to be 
"Nev. 10th, paid for in Europe. The clauſe of the A& of Parlia- 

1803 ment which is referred to, is confined to ſuch trading 

as -is contrary to that Act; from which we may infer 
that it is not all trading to thoſe parts, but only ſuch 
as is contrary to the intention of that AQ, that is to 
be deemed illegal. Then what was the intention of 
of the Legiſlature ? It was apparently to prohibit ſuch 
traffic as was connected with Britiſh navigation, ſince 
the penal. clauſe always begins by enumerating the 
Sed. 129. forfeiture of the ſhip (a) amongſt the penalties attaching 
on the offence deſcribed by that Act; and the words 
point rather to thoſe perſonally engaged in ſuch trade; 
than to perſons contracting for a part of ſuch goods 
when brought to Europe. The words of the Act are, 
& ſhall fail to, vi/ie, haunt, frequent, ade; ne or 
adventure to.“ 


8 } 


In reply, it was ſaid, that one condition of the ori- 
| |  ginal contract was, that part of the payment ſhould | 
| be made in Batavia, and in a certain proportion in 
European goods, and that other goods ſhall be brought 
I to Holland. That ſuch. a trade came ſtrictly under” 
the terms trafficking or adventuring to, both on the. 
part of the original contractor, and alſo of thoſe who 
take a OE ſhare in the ſpeculation. 


JUDGMENT. , 


Sir W. Scott. —This caſe. ſtands on the admiſſion of 

a claim, on the part of Britiſh merchants, for property: 
acquired under the: contract which, has been before 
5 deſcribed. 
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deſcribed. I ſhall conſider it with reſpect to Britiſb 
merchants only; as particular conſiderations applying 
to their caſe, may make it unneceſſary for the preſent 
to enter into the other parts of the argument, which 


6 2 
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are of wide extent, and may perhaps be hrought for- 


ward again, in the claims of neutral merchants. The 


original contract which was made between Foute and the 


Dutch Eaſt. India Company, for want of means to con- 


tinue their own trade, ſtipulates, that the goods ſhould 


be brought to Holland, ſubject to all the regulations 
of the Company in Europe; and with a view of faci- 
litating this project by increaſing the capital, a permiſ- 


ſion is given to the original contractors, to parcel out 


and diſtribute a ſhare of this contract to others. Under 
this power it is that Britiſb merchants have been let in to 
partake in this ſpeculation, as merchants call it, That this 


is a trading contract cannot be denied. It is a trading ad- 
venture in the moſt plain terms; and it has ſtrongly im- 
preſſed itſelf on my underſtanding, that thoſe who are 
let in to any ſhare of the undertaking, ſtand on the 
ſame ground as the original contractors; and that if 


it is a trading adventure on the part of the original 


holders, it muſt be equally ſo on the part of thoſe 
who come in to take a part with them. If I am right 


in this view of the matter, the only queſtion will 
be, Whether it is not ſuch a trade as falls directly 
under the prohibitions of the Act of Parliament. 
Under the evident policy of the Act, it appears to me 
to be a trade, in which a Briti/þ merchant could not 
be at liberty to engage; and the terms, in which the 
AQ is framed, ſeem to me to apply with great pro- 
priety to tranſactions of this nature. It is, ſurely, no 

| h reaſonable 
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don of Brinſb capital to ald and affiſt the 
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#eafodable ground of vbjeftion, that paräcular clauſts 
begin by etuitfieratitig /3jp4, aftionyſt the things ſpeck = 
Keally fubjected to confiſeation. There is dd ileott- 


fiſteticy — the large interpretation whith is; 48. 


cording to my apprehenſtofl, to be given to the policy 


of this Act, chat whete ſhips ute ſent, they ſtwould be 
bronssheed fuel ts coftemlon; at che Firhe lime, 
that where thips are nu ſelit; theſe words houtd 


de onderſtood to convey any limitation to the gba 
prohibition of other traffic. It appears to his that 


the employment of Britiſh capital, iti ſoth 4 fival 
trade, is that which the policy of the Legiſfatarg 
meant to prohibit, With this view thofe AGs were 
Paſſed that related to the Q/&24d Company, to dif. 
courage the ſupport and maintenance of | 
Oriental Companies, by means of Britiſh, capital. Is | 

not this trade of the fame nature? Is it not, under 
the diſtreſs of the Durch Company, to create 4 diver- 


of Hiland # It would, it my apptehenſion, be very 


much in oppoſition” to the policy of the Legiſlarure, 
& well as againſt what I conceive to be the literal 


Propibitions of the Act, if J were to tate upon ty 


ff to admit ſuch a claim, and thiteby to fix, in any _ 
8 iny fed = Ws 


Clati relied. 
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THE ST. JUAN BAPTISTA AND LA PURIS- 
SMA CONCEPTION. _ 


Tusk were caſes of Spaniſh ſhips detained undet a 
charge of reſiſtance to ſearch, but reſtored with 
demurrage, and compenſation to the crew, for im- 
proper treatment received at the hands of the captors 


JuD@MENT. | | 
Theſe caſes ariſe on the capture of two veſſels ap- 
parently Spaniſh, but alleged to be ſubje& to con- 


demnation, on account of reſiſtance to the exerciſe of 


viſitation and ſearch, on the part of the belligerent 
cruizer. The principle of law on this ſubje& is fully 
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Refiftance to 


ſearch, not ſubs 
Qantiated, as a 
criminal act, 


againſt neutral 


ſhips failing 


privr to hoſſili- 


tirs, and, at the 
time of ſeizure, 
ignorant of the 
war, 


eſtabliſhed and admitted on all fides. It is, indeed, a 


principle which has found its way into moſt of the 

maritime codes of civilized countries. It has under - 

gone much diſcuſſion. lately, and the conſequence has 

been to give additional ſanction to the principle, and 

to eſtabliſh it more firmly in practice. 1 
The only queſtion then turns upon the fact; 


among the facts neceſſary to bring the caſe within the 


operation of the law, it muſt he ſhewn, in the firſt 


inſtance, that the veſſel had reaſonable grounds to 


be ſatisfied of the exiſtence of a war; otherwiſe 
there is no ſuch thing as neutral character, nor 
any foundation for the ſeveral duties, which the 


law of nations impoſes on that character. It is, 
therefore, a, very material circumſtance in chis caſe, - 
that, at the time of ſailing, no war was ſuppoſed to 


exiſt, in the knowledge, or contemplation of ' thoſe 
who commanded theſe veſſels. They failed in perfect 
W - | * ignorance 


Is 
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ignorance of war, and conſequently unconſcious that 
they had any neutral duties to perform. It is ſworn, 
likewiſe, that reports had prevailed of pirates being 
at ſea, which might naturally increaſe the dread 
which Spaniards uſually entertain of Barbary cruizers. 

In this ſtate of alarm a ſail was deſcried, a 


conſiderable diſtance from land, but not in * 


place ſo remote from the ſcenes that Barbary pirates 
uſually. haunt, as to carry a neceſſary conviction 


that the ſhip could not be a pirate. The maſters 


had no reaſon to expect a belligerent cruizer; 
and their firſt impreſſion, on ſeeing a ſhip of war, 
might naturally be, that it was one of thoſe irregular 
cruizers, againſt which their duty to their owners, 
and to their country, called upon them to uſe every 
mode of defence. Whether the privateer was ſailing 
under Engliſh colours, is a point diſputed in evidence; 
but if ſhe were, it is ſo ordinary a mode of deception 


to wear falſe colours, that little reliance conld be 


placed upon that circumſtance; more eſpecially as the 
war being unknown, no ſuch thing as a Britiſh pri. 
vateer could reaſonably be expected to appear. The 
boats approached, and according to the preponde- 
rancy of the evidence, I think, without any colours fly- 
ing. A converſation enſued. All the witneſſes depoſe, 
and eſpecially a gentleman, to whom I pay particular 
attention, as a paſſenger who was employed to act as 
interpreter on the occaſion, © that on being aſked 
what they wanted, they anſwered, to come on board; 
to which it was replied from the Spaniſh veſſels, that 
if they had any thing to fay, they might ſpeak.” 
Certainly it was not neceſſary for the | purpoſe of 
nn, that they _ have gone on board. 


Thus 


> Sp 
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This condudt might reaſonably ſuggeſt to the 


Spaniſh maſters very juſt apprehenſions of admitting Barriora, &e. 


a number of armed men on board. Another boat 
came up, and demanded to go between the two ſhips, 


which was not permitted, and in my opinion ſuch 


caution was by no means improper, till the parties 
were ſatisfied that the buſineſs of theſe boats was not 
of a piratical nature. The whole of this proceeding is 
ſurely as different as poſlidle, from a caſe of criminal re- 
ſiſtance to a lawful cruizer ; ſince there is no reaſon to 
ſuppoſe that the veſſels knew, either that the aſſailants 
were commiſſioned cruizers, or that they themſelves 


had any neutral duties to diſcharge. > Nothing more 


paſſed, than that this requeſt to come on board was 
refuſed. There was no refuſal of papers, ſince it does 


not appear that they were ever demanded. The boats, 


inſtead of purſuing their enquiries further, returned 
to their ſhip; and, then, the Spaniſh veſſels, certainly, 
indicated a diſpoſition to eſcape. On a ſuppoſition that 
_ theſe viſitants were piratical cruizers, there was no- 
thing elſe to be done. Even if they were known to 
be commiſſianed cruizers, I am not aware that 'a mere 
attempt to eſcape, before any poſſeſſion aſſumed, has 
ever been held to draw with it the conſequences of 
condemnation. Confiderable ſtreſs has been laid on 
what paſſed in converſation with the Spaniſh maſters, 
It is ſaid, © that they expreſſed themſelves apprehen- 
| five of a war with Spain, if Great-Britain was at war 
with France and Holland,” and therefore it is inferred 
that they had determined to efcape, and under a con- 
viction that theſe cruizers were Britiſh privateers acting 
under a regular commiſſion of. war. I cannot ſay that 
it R n that — might ſuſpect 
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the truth of what was told them, of this country being 
at war with France and Holland, and not with Spain. 
But what would be the conſequence of ſuch an act, 
not that they were guilty of any violation' of neu- 
trality in this attempt? To ſupport that imputation, 


they muſt have had reaſon to ſuppoſe themſelves nen- 


frals, and not enemies. Therefore, im either point of 
view, whether we ſuppoſe them to have acted from 


the original ſuſpicion of the perſons being pirates; 
or reſort to their ſuſpicion of a war with Spain, in 


either caſe, if the acts of reſiſtance had been much 


ftronger than they appear to have been in the con- 
duct of theſe parties, they would have been acts of 
innocent miſapprehenſion only. On this point I am of 


opinion that the captors have notſuſtamed their charge. 


On the queſtion of property there is ſcarcely room 
for any ſuſpicion. —The fhips are Spaniſb ſhips, and 
are ſo admitted to be, coming from a Spaniſb colony 


to their mother country. It did indeed occur in the 
laſt war, that foreigners were ſometimes admitted to 


trade at the Havannah ; but I am not aware of any 


caſe, in which it appeared that the old eſtabliſhed 


trade from the colony to Spain was opened to any but 


Spaniſh ſubjects. If there had been ſuch a relaxation, 
however, it would be but reaſonable to ſuppoſe, that 
at the reſtoration of peace, the trade returned again 


to its ordinary channel. Every preſumption, there- 
fore, is in favour of the ſuppoſition, that the cargo 
' belonged entirely to Spaniſh ſubjects. It might hap- 


pen, indeed, that other intereſts were protected under 
cover of the Spaniſh name, and if any one ſtood for- 
ward to aſſert ſuch a fact, it would be for the Court 
to determine vn the legal conſequences of ſuch. a 
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tranſaction, and to diſcuſs the whole queſtion. But The. 
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here there is no ſuch averment, nor any ſuggeſtion of WM, du. "<P 
any other than Spaniſh intereſts, Ihe maſters would e 
not be required to ſpeak with the utmoſt preciſion, as. 3. 
to the property of goods laden in time of peace; but 1 
theſe maſters do ſpeak with full confidence of their 

belief, that it is Spaniſh property, and refer to the 

Spaniſh regiſter, which, every one knows, is an in- 

ſtrument of conſiderable ſolemnity. On the queſtion 

of property then, as well as on the other queſtion 

of reſiſtance, I have no doubt in decreeing reſtitu- 

tion. It remains. only to conſider the charge of 
improper conduct, which has been made againſt the 

- captors. In the behaviour and deportment of theſe 

veſſels, there might, perhaps, have been juſt cauſe - 

of ſeizure, and bringing in for enquiry; but when 

the facts had been examined, when the property 

had been proved to be Spaniſh, and a reaſonable 
explanation had been given, of the apparent reſiſt- 

ance, they ought to have been immediately reſtored. 

There was, I think, ground for enquiry; and 

if that enquiry had been purſued in a proper man- 

ner, and had terminated in proper time, I ſhould 

have held the captors fully juſtified in what they had 

done. But the ſubſequent proceeding here has been 

very different ; The veſſels were brought 'to Falmouth 

on the 12th of Augu#; and the firſt queſtion to be 

aſked of the captors, and to. which the Court i is bound 

to require a ſatisfactory anſwer, is, why were no pro- | 
ceedings inſtituted till the 12th of September ꝓ— 1 
mult be underſtood by thoſe who arm themſelves witn 

the commiſſion of their country, that if they bring 

neutral ſhips into Britiſh ports, they muſt on ng 

PY | D3 account 
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3 . account detain them there without enquiry. Grievous 
rr, &c. would be the injury to neutral trade, and highly dif. 
| "Nor. 224, | graceful to the honour of our own country, if captors 
a could bring in ſhips at their own fancy, and detain 
them any length of time, without bringing the matter 
to the cognizance of a Court of Juſtice. In the preſent 
inſtance this firſt and fundamental duty has not been 
performed. For awhole month, the obligation of taking 
the examination of witnefles, at the firſt moment, has 
been diſregarded; and all the excuſe offered, is ſome 
ſtrange miſapprehenſion about the want of a qualifica- 
tion in the commiſſioners. to examine a Spaniſh crew, 
without a Spaniſh commiſſion ; which might have been 
inſtantly removed by application to the Actuary. The 
delay is therefore, in the firſt ſtage, imputable to the 
captors; and if any inconvenience ariſes to the neu- 
tral merchants, it is no anſwer to ſay, that it was 
owing to a miſtake. Perſons venturing to take out a 
commiſſion of war, muſt inſtruct themſelves in their 
own duty, and if any inconvenience ariſes from their 
neglect, the neutral claimant is not to fuffer. When 
the veſſel was brought to Falmouth, the Agent went 
down from London, and inſtead of proceeding as he 
' ought, immediately to the examination of witneſſes, _ 
he employed himſelf in taking the affidavits of the 
captors. I do not ſay that ſuch a ſtep was abſolutely 
wrong; it might be a proper precaution ; but it 
ſhould have been performed at the ſame time, that 
the more important meaſure of taking the exami 
nation was going on. Inſtead: of that, theſe alhdavits 
are firſt taken; and then the Agent demands the 
conſent of the Spaniſh Conſul for the examination of 


witneſſes; a conſent entirely unneceſſary, and making 
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up a ſeries of miſtakes wholly incompatible with the 
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degree, of information uſually poſſeſſed On ſuch ſub- Barrira, "EY 


jects. It is ſaid that no inconvenience has ariſen from 
this proceeding, ſince an application was made to the 
Court for the hearing of the cauſe in October. I ſee 


no reaſon why it might not have been heard in Sep- 


tember. But when this application war made, it was 
reſiſted on the part of the captors ; and on the ground 
that it would be neceſſary for them to introduce affi- 
davits as to the reſiſtance. Why were theſe affidavits 
not taken before? I ſee nothing in this queſtion on 
which the affidavits of all concerned might not have 


been taken at firſt, as they ought to be, and not have 


been left to grow up, to meet the exigences of the caſe, 
as they aroſe afterwards. If this had been done, and 
the matter had been ſubmitted to the opinion of 
Counſel, the Captor's own Counſel would, in all 
probability, have adviſed immediate reſtitution. At 
leaſt the cauſe might have come on, and have been 
ſoon determined. Inſtead of that, I cannot but think 
that the hearing has been perverſely kept off, and 
I ſhall allow for two months? detention. There are 
beſides two other parts of the charge, to which it is 


neceſſary for me to advert. The firſt is the impu- 


tation of a practice, which if proved to have exiſted 


in the extent alleged, and without neceſſity, muſt be 


pronounced to be diſgraceful to the character of the 
country ; ſince no one who hears me will deny, that 
to apply even to enemies modes of reſtraint, that are 
unneceſſary, and at the ſame time convey perſonal in- 
"dignity and perſonal ſuffering, is highly diſhonourable. 
It is alleged in this caſe that the Spaniſh ctew, to the 
number of twenty-two perſons, were put in irons. 


This is a fact which certainly requires much pla- 


3 : nation, 
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nation, for I will not ſay that there may not be caſes, 
in which ſuch reſtraint may be neceſſary, and there. 


fore juſtifiable. But the neceſſity muſt. be urgent 


and evident. The captor, when called upon for 
his explanation, has furniſhed no apology, but what 
is ſuggeited by his Counſel, that theſe perſons would 
naturally be regarded, as bent on their original purpoſe 
of reſiſtance, and might, in that view, be juſtly ſubjected 
to cloſer cuſtody. The maſter acknowledges that, he 


did handcufi ſome, who were moſt outrageous, and me- 


naced him and his officers. Admitting the motive to 
be truly ſtated, that this a& was done for ſecurity, 
J am afraid it will not amount to a juſtification, be- 


_ cauſe it was incumbent on the captor to purſue. a 


proper purpoſe by proper means. It ſhould be eſta- 
bliſhed to the ſatisfaction of the Court, that this ſpecies 
of ſecurity alone would have been ſufficient for his 


preſervation, There might have been a ſeparation - 
of thoſe who ſhewed ſymptoms of violence, or there 


might have been a perſonal confinement of a flighter 
kind. Some ſuch meaſures ſhould have been reſorted 
to, or it ſhould have been ſhewn that they would have 
been inſuſficient, As the caſe now ſtands, the party has 
not made out a ſufficient juſtification. At the ſame 
time I muſt ſay, that the miſconduct appears to have 
proceeded rather from an improper notion of ſecurity, 


than from any intention to inflict pain or perſonal 


indignity, If any ſuch malignant motive had been 
proved, I ſhould have thought it my duty to purſue 


this matter much farther; but chere is no deciſive 


ground for ſuch an imputation. I am of opinion, 
however, that the party has not juſtified his conduct, 
and that it is due to the honour of the Country, and to 


the i injury the Spaniards have ſuſtained, that ſome civil 


compeny 


HIGH COURT OF ADMIRALTY. — 
compenſation ſhould be made; and with that view Ti 
I decree 100/. to be diſtributed amongſt the ſufferers. 8.37 #74, Ke. 
Embezzlement is alſo charged; but it is ſaid, on the oo 
other fide, that ſome articles were withdrawn, only 1802 
with a view to protect them from the eagerneſs of | 
the crew, and that they will be forthcoming. Till I - 
ſee how far this anfwer will ſatisfy the demands of the 
claimants, it will be impoſſible for me to pronounce 
upon this part of the caſe. I ſhall refer this matter 
to the Regiſtrar and merchants, to aſcertain the fact 
and quantity of loſs, and I ſhall reſerve my judgment 
on this queſtion till I receive their report. 


Two months detention allowed. 


* 
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THE MELOMANE, Cors. 
His was a caſe reſpecting a prize intereſt in a cap- —— — | 
ture made by a boat hired by the captain of yy. _ 


the King's ſhip the Dragon, and ſent out, manned captain of 
man of war, as 


with part of the Dragon's crew, for the purpoſe > as 
impreſſing mariners that were expected to arrive in bis hip, bo ny 
the homeward-bound ſhips. The queſtion was, whe- Sichert come 


miſſion, or au- 


ther a prize made by ſuch a veſſel was to be con- thori'y from the 


Ad „will 
demned as a droit of. e or as priae to the a. 2 — 
Dr 7 ; benefit of the - 

gon. | King's ſhip, 


On the part of the Admiralty, Laurence. The Lord 
High Admiral is to be conſidered as having the grant of 
all prizes made without due commiſſion. It is therefore 
incumbent on all perſons ſetting up a private intereſt 
in prize to ſhew a title and eſtabliſh their right, under 
the fair tenor of ſome commiſſion. granted to them 

from 
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from the Admiralty, or it will naturally veſt in the Lord 
High Admiral, now repreſented by the King in his 


, office of Admiralty. The claim here given is on behalf 


of the Dragon, but the facts of this caſe are totally ad- 
verſe to any ſuch pretenſions. It is a principle long ago 
decided, that a commiſſioned officer does not retain his 
commiſſion for the purpoſes of prize on board another 
ſhip. This was decided in a caſe from Gibraltar, where 
a lieutenant on board a non · commiſſioned ſhip, at the 
time when a capture was made, was held to be entitled 
to no benefit from his commiſſion. In the American 
war the ſame principle was eſtabliſhed in the caſe of a 


capture made by the boat of a privateer lying at 


Dover, whilſt the veſſel was under repair, in which 
caſe the prize was condemned as a droit of Admi- 
ralty. Indeed very miſchievous conſequences muſt 
inevitably enſue, if the officers of ſhips of war could 
ſuppoſe themſelves at liberty to diſſipate their force, 
by diſtributing it into ſmall boats, for the purpoſe of 
multiplying their chances of prize: Without put» 
ſuing this objection, however, it is ſufficient to ob- 
ſerve, in point of law, that the onus of proving their 
title lies upon the Dragon, as ſhe was not in ſight 
that the neceflary proof is in no degree ſupplied, and 
therefore that the veſſel and cargo muſt be cen- 
demned as droits of Admiralty. 


On the part of the Dragon, the King's Advocate and 
Robinſon. —There are fix other caſes depending on 
circumſtances ſimilar to thoſe on which the preſent 
claim is founded, except that in thoſe other caſes, the 
capture was made ſolely and entirely by the hired 
cutters, without any intervention of the boat of the 


King's 
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King's ſhip, by which the cutter was ſent out. As a — 
general argument comprehending the whole of theſe _—= 
caſes, it is ſubmitted that the prize will enure to the , 1 
benefit of the Dragon, not in conſequence of any 
commiſſion impreſſed on the cutter, but by her con- 
nection with the Dragon, as repreſenting the actual 
force of the Dragon, being armed from that veſſel, 
and manned by the crew borne on the books of the 
Dragon. It is not unuſual for ſhips of war to be ſo 
attended by tenders, whoſe acts are conſidered as 
being as much the aQs of the principal ſhip, as if they 
were performed by her own boat. In the Ve Indies 
eſpecially this practice has long prevailed, with the 
effect now contended for. Boats are ſent out to 
cruize, and captures taken on ſuch cruizes are con- 
ſidered to belong equally to the whole ſhip. In ſome 
caſes that have come before the Court the fame effect 
has been aſcribed to capture by boats. In the Chin- 
ſurah caſe, the capture was made by a ſmall boat 
ſent up the river. In the Odin the capture was made Adm. Reports, 
by a boat of the Trufy, Tent to a conſiderable diſ- Fw NO 
tance, and entirely out of fight of the Try; there 
the Court expreſsly recogniſed the principle, that a 
capture made by a boat would enure to the benefit of 
the whole ſhip, becauſe the officer of a King's ſhip 
was at liberty to take by more or fewer of his force. 
So in the Rebecca, Thompſon, a capture made at Adm. Reports. 
land by the detached part of the crew of à ſhip of ©:57 
war, was condemned to, the ſhip, the Court ſaying 
« that the capturing force under the circumſtances, 
might be conſidered as a ſtationary tender, attached 
to the ſhip.” Theſe inſtances ſerve to prove, 
that there is nothing novel in the principle, that a 
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prize made by a part of the crew of a King's ſhip; 


— detached from the main crew, may enure to the 


benefit of the ſhip, and be condemned to them, as | 
prize made by. captors acting ſufficiently under the 


authority of their general commiſſion, The caſe 


which has been cited from the American war was of 


a different nature, being the caſe of a privateer, in 
which the terms of the commiſſion are limited, and 
_ confined to the perſon of the commander, Who was 


not on board, and to the operations of the identical 
ſhip. As to the particular object of the parties, and 


the conſequences likely to reſult from ſuch a practice, 


nd objection can fairly be raiſed againſt the claim, 
on either of theſe grounds. The general purpoſe of 
this cruize was undoubtedly to obtain a ſupply of men, 
but ſtill the intention of capturing was not wanting, 
2s it is expreſſed by the authority taken from the Port- 
Admiral, tq make captures of French and Dutch ſhips. 
The animus capiendi, therefore, was not wanting, 
though it cannot be ſuppoſed to have operated in 
ſuch a manner, as ta have accaſioned any improper 
employment or diſpoſition of the ſhip” s crew. The 
tender was directed to cruize in a certain direction, with 


à view of falling i in with the Dragon, when ſhe ſailed 


from port. If it had not been that a particular ſtate 
of foggy weather came on at that time, the actual 
capture is repreſented to have been made in ſuch a 
place as would have been, if not in ſight, at leaſt very 


near the veſſel, and in the exact track in which ſhe 


was ſailing. In the particular caſe of the Dragon, 
however, the right does not depend upon this general 


argument; ſince the capture in this caſe was actually 
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made by the crew of the Dragon, in the boat of the 
Dragon, How they came there, whether by the 


aſſiſtance of another veſſel, or with more or leſs de- 


ee of enterprize, is of no importance. It is ſuffi- 
cient that they preſented themſelves as the perſons 
taking the property out of the hands of the enemy, 
and taking it, according to their intention, for the 
benefit of the Dragon; — being ſufficiently authoriſed by 
the words of the Prize-A&, which give the intereſt 
in prize to the captors thereof, being in his Ma- 
jeſty's ſervice and duly commiſſioned.” | 


In Reply, Laurence The words of the Prize-Act, 
in its enacting clauſe, expreſsly limit the grant © 0 
perſons on board of our ſhips of war.” The other 
words are merely deſcriptive of the intention of his 
Majeſty, and not accurately reciting the words of the 
Proclamation, As to the character of the boat itſelf, 
it is impoſſible to conſider her as the actual eaptor, 
inaſmuch as the effectual ſurrender had been made 
before to the A ſiſtance cutter; che boat being only 
put out to ſecure poſſeſſion, in the ſame manner as 
the boat of the cutter might have been uſed. In 
ſuch a ſituation, the boat cannot be conſidered as 
acting in an independent character, or as retaining 
her dependence on the Dragon, but as being attached 
to the principal force of the Aſifance, to which. the 


ſurrender was made. The practice chat has been 


mentioned as taking place in the V Indies, can 


form no precedent, as it depends on the particular 
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ſituation of ſhips in that part of the world. It has, 


moreover, never been brought before the Court in 


any manner ſo as to be ſanctioned as a judiciat pre- 
cedent. 
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cedent. In the caſe of the Odin, the boat which 
made the capture went out in her own diſtin cha- 
rater, as the boat of the Truſty, not ſuperſeded or 
affected by any ſubſequent connection with any other 
ſhip. She went out beſedes for the ſole purpoſe of 
waking the capture of that particular veſſel, of which 
intelligence had been received, and in a part of the 
world, where, owing to the variable ſtate of the 


winds, it was particularly expedient to make attempts 


of that ee of Hug in preference wg 
ſhips. | 


JupomenT. 1 
Sir W. Scott. This caſe comes on upon the claim 
of Captain Aylmer, who is unqueſtionably, a very 


meritorious officer, and as it appears by his affidavit, 


commands a very meritorious crew (a). If conf 
derations of this kind could ſupply à prineiple gf 
judgment, the caſe might eaſily be decided; but that 

gentleman, as well as every one elſe, muſt know, that 
the Court. can only look to legal principles, as the 
foundations of a legal decifion ; and that whatever the 


perſonal merits of the parties may be, they cannot 


in any degree influence the judgment of the Coun, _ 
byt muſt be left to ſeek their remuneration elſewhere. 
It is made a queſtion in the aQ. of Court, and in ar- 


- gument, whether the capture was effected by the 
OY cutter, or YT the boat of the Dragon, ab- 


— * 3 


— 4 


(0 N eee in his affidavit his long ſervices 
abroad, and the zeal and attachment of his crew in refuſing the 
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n by the cutter. All the depoſitions repre- 


-— The 


ſent the capture to have been made by the Aﬀeftance MuLvwanes 


cutter, acting, as the French witneſſes deſcribe her, 


as a tender ta the Dragon, though this is a fact which 


could not be a ſubject of obſervation at the time, and 
could be known to them only by the report of | the 
boat's crew afterwards. The effect of this evidence 


Peta, 


only ſerves. to ſhew that the A/ifance cutter was the 


actual captor. It is contended in argument, however, 
that the boat of the Dragon was ſent out to take 
poſſeſſion, and that ſuch an act of ſeizure by the. boat's 
crew of the Dragon, will entitle the ſhip herſelf to the 
whole benefit of the prize. The Court would cer- 
tainly be diſpoſed to extend, as far it could with 
propriety, to ſhips of war, the benefit of captures 
made by their boats, acting diſtinctly in that. capa- 
city. There muſt be ſituations in which the capture 
could not be made otherwiſe ; and many conſiderapions 
of convenience require, that they ſhould be allowed 
to take in whatever manner their judgment may deem 
moſt expedient, according to the circumſtances of 
the caſe, either by their whole force, or by a part 
detached on that particular ſervice. The Court would 
therefore not be diſpoſed to narrow the legal eſſect of 
the operations of their bagt's crew. But in this par- 
ticular caſe- it remains to be conſidered, in the firſt 


place, whether the boat was acting as the boat of 


the Dragon or not. The tenor of all the evidence 
inclines me, to think that ſhe was not; that the had 
been detached, the Dragon, and attached, to the 
Afrftance cutter, and that ſhe was employed in per- 
forming the ſame ſervices for the cutter, as ſhe would 
n 3 


_ 
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The taken 48 2 correct view of her ſituation, I cannot but 
. atcede to what has been faid in argument, that 'a 
r boat ſo detached from one, and attached to aiiother. 
veſſel, inuſt be taken as acting under the authority, 
and for the benefit of the ſhip to which, at that time, 

and in thoſe operations, ſhe more property belangt. 

The fact appears to me to be, as it is deſcribed by 

the witneſſes of the captured ſhip, © that the capture 

was actually and effectually made by the A//i/ftance. 

cutter, and that the boat was only uſed to perform 

ſuch acts, as would in the ordinary courſe of ſervice 

have been performed by the cutter's own boat,” 

Taking the fact to be, that the capture was 

made by the” Miſtance cutter, the Court has only ts 

decide, how far the act of the A/j/ance can enure 

to the benefit of the Dragon, on which ſhe" is repre- | 

Hat ſented as attendant. It is an elementary rinciple of 
72 Lg dang 4, prize law, that all prize belongs to the State—in mo- 
Leone narchies to the Sovereign. By modern policy this 
. - intereſt has been granted out to perſons of certain 
46 2 deſeriptions, acting under the authority of public 
7 e 2 commiſſions. A very ancient has given to the 
Lord High Admiral, the benefit of all prize, taken by 
perſons not commiſſioned; and it lies on the individual 
captor in every caſe, to ſhew the authority by which 
he is entitled to take for his own de The title- 
deeds, on which only claims of this kind can be 
conſtructed, are the Prize Act and the Proclamation. | 
The Proclamation confers the intereſt in prize © on 
our ſhips. of war, and thoſe which have taken out 
letters of marque.“ The Prize Act is much to the 
fame effect, adding only in the laſt Act, mariner, 
| &c, on board' our hired armed ſhips.” Theſe de- 


9. | * 
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ſcriptions of veſſels are, with thoſe acting under letter 
of marque, the only parties that can_maintain a legal — 
intereſt in prize. What are the circumſtances 
of this caſe? Captain Aylmer's affidavit ſtates that 
the cutter was: hired at his expence, and ſtored and 
manned from the King's ſhip the Dragon.” That 
commanding officers of his Majeſty's ſhips may have 
a right to put their men arms and ſtores on board 
another veſſel, I ſhall not queſtion in the preſent caſe. 
There may be circumſtances that may render it fit, 
in many inſtances, that ſuch a diſcretion ſhould be 
_ exerciſed, ſubje& to the reſponſibility that always 
attends them in the diſcharge of their public duty. 
But the queſtion which I have to conſider is, whether, 
by ſo doing, an officer can be ſaid to put that other 
veſſel into commiſſion, and entitle it to the privilege 
of being reckoned amongſt the deſcription of veſſela, 
to which the intereſt in prize is given by the Procla- 
mation and the Prize AQ.- Indeed I may obſerve, 
that the very claim that is ſet up for the Dragon con- 
tradicts the ſuggeſtion; becauſe if this cutter, ſo em- 
ployed, could be conſidered as commiſſioned to take 
for herſelf, ſhe would become a conſtituent part of 
the navy, and the Dragon could have no intereſt to 
maintain. If then the cutter is not à commiſſioned 
veſſel, the queſtion muſt be, whether, not being en- 
titled to take for herſelf, ſhe does, from being fo fitted 
out, become a boat, or, in a. legal point of view, a 
conſtituent part of the Dragon's force? What I have 
ſaid of boats may in ſome degree apply to tenders. 
If a capture is made by a tender attached by the in- 
terpoſition of public authority; on — r on 
way {| 2 1 which 
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The, which a capture by a boat would entitle its ſhip, à 
MuLomMann. 3 4 4 833 
— capture made by a tender, ſpecially employed in that 
5 e capture by the ſhip of war to which ſhe belonged, 
might, perhaps, entitle that ſhip. But this is not 2 
tender attached by any interpoſition of public autho- 
rity, but by the private act of the officer hiring and 
manning her himſelf. Is a cutter ſo ſet forth recog- 
niſed by the Admiralty in any capacity? - Is "ſhe | 
borne on the books, or conſidered as a part of the 
navy of England ? I apprehend not; ſhe is taken up 
by the gentleman himſelf, acting from his own dif- 
eretion, for good .purpoſes no doubt, but not in 4 
manner that can give ſuch a veſſel any connection or 
incorporation with the navy of Great Britain. ' Surely 
it is not to be maintained that an officer, by putting his 
'men on board, can conſtitute a ſhip to be 2 part of the 
navy of Great Britain. Such a character is not, in my 
opinion, to be impreſſed without the intervention of ſome 
7 public authority. If the contrary could be held, this 
. | muſt follow, that an officer of a large ſhip might Bein 
ö out of theſe tenders as many ſhips of war as he pleaſed. 
He might compoſe a fleet. It is ſaid that a ſimilar 
practice has been not unfrequent in the We ft Indies” 
But every body knows, that in remote ſituations, the 
principal perſons in command muſt neceſſarily be en- 
. truſted with a greater latitude of diſcretion. In ſuch 
2 a fituation, they muſt act as well as they can from 
their own judgment, not having an opportunity of 
referring immediately to the Board of Admiralty for 


inſtructions and authority, ſuited to the various cir- 
cumſtances that may occur. They grant commiſſions, 
5 4 is to be oblgyed, for the lame reaſon, and if theſe 
* 3 ä commiſſions 
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commiſſions are afterwards confirmed by the Admiralty, 
they rank from the orignal date. If a cad of this de- 
ſcription was to come before the Court from any ſuch 
remote ſtation, the Court would have to confider how 
far the particular circumſtances would bear it out in 
point of validity. At home the caſe is very different: 
When an officer has it in his power to refer inſtantly 
to the Admiralty, the ſame effect will not follow; 


nor is it to be aſcribed even to the acts of an Admi- 


ral; for it appears to me that an Admiral on the 


ae ſtation, would have no more power than a cap- 


tain of a. ſingle ſhip, to conſtitute a tender to be 
part of the public navy ; though all that is done by 


the Admiral, in this caſe, is ſimply to give them leave 
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to go out. A good deal has been ſaid upon the con- 


ſequences and general convenience of ſuch a practice. 
It is impoffible to attend much to ſuch conſiderations. 
If I am to entertain them at all, I confeſs it , appears 
to me that the inconvenience of ſuch meaſures would 


very much preponderate. More captures, it is true, 


might be made, but what would be the general 


effect? If every merchant ſhip might ſally out and 
take under the authority of ſhips of war, tie number 
of captures might be greatly increaſed: but ſuch a 


conſequence, however lucrative to individuals, never 
could be admitted as a ſufficient juſtification of ſuch a 
principle in point of political expedience. It is of much 


more important expedience that it ſhould be left to 
the State alone to judge, both of. the extent aud of 


the mode of hoſtility that is to be exerciſed. That is 


A principle which muſt never be loſt ſight of. | Lbok- 2 
ing at this caſe, therefore, in every point of \view, 
boch on Ts and PR; I have a clear and 


. 22 I decided 


„% cars DETERMINED IN THE 
The decided opinion, on which I feel no heſitation to 
—_ pronounce, that this capture was not made by per- 
4% ſons legally commiſſioned to take for their own be⸗ 


nefit, and conſequently, . that the 2 48 of n 
n. , +0 
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— T was a caſe of 'n geg ln capturidl,on 
A, free. a voyage from the port of Rouen to Liſban, and | 


Free-fiipe, free- + 
e a * proceeded againſt for a violation of the blockade of 


wikge can Hoavre.—It appeared that the veſſel had gone in to 
oC Havre before the blockade (a) commenced, and had 
r 
—Reftitutionon Of September. She failed from Rouen to Havre on 
ele, hey ing the 1ſt of October, and proceeded on her voyage on 
= the 19th, when ſhe was captured by the ſhips, cruiz- 
the os Leh Nia, ing off that port. The maſter, in his, depoſitions, 
the Cour. denied that he had received any information of the 
blockade before he left Roven.—A claim was given 
fot the ſhip as the property of merchants in. Portugal /; 
and for the cargo as privileged by the treaty. of 1654, 
which eſtabliſhed the exemption of free ps, free 
goods, between the two countries. Ns 


On the part of the Captors, the King's Abe, and 
Robinſon contended—That the privilege of the treaty 
could not be extended to a caſe like the preſent ; 
whe lhe pee oy Ge FI OP PS 
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but alſo the exportation of the goods of the enemy The | 
from a blockaded port, —As to neutral ownere, it might Suraaza »« 
be reaſonable, that ſhipments on their account ſhould __ — — 
be free from the of breaking the blockade, till * 


they themſelves ould be affected with a knowledge 
of the blockade, either de facto, or by conſtruction of 
law; but with regard to enemy's goods, the blockade 
Auſt be taken as operative from the moment-of the no- 
tification, or from aging che 0277 aQually umpoled. 


Jupouzwr. | | 
Sir W. Scott, —In this caſe the claim is given for 
the ſhip, and for ſome parts of the goods ſpecifically, 
as belonging to the maſter; and for the reſt of the 
cargo as being on board a free ſhip. On theſe latter 
goods it is affumed, that they are the property of the 
enemy; and then: it is argued, that the protection of 
the treaty cannot be extended to the caſe of ſhips. car- 
rying the goods of the enemy out of @ blockaded port. 
If the cargo had appeared to be actually the property 
of the „ it might have become neceſſary to de- 
cide that point of law; whether the privilege of free 
| ſhip, free goods, can be conſtrued to extend to the caſe 
of exporting enemies goods from a blackaded part, 
even before tlie ſhip herſelf is affected with a know. - 
ledge of the blockade. If ſuch a caſe had fairly 
' ariſen,” I ſhould have taken ſome time to 'deliberate 
upon it. But, I perceive, the cargo, though claimed 
generally, is documented in the bills of lading as the 
property of merchants of Portugal,” notwithſtanding 
the maſter does not verify that fact in his depoſitions. 
Indeed, from the obſervations that we- have frequent 
„ 8 
very 3 „ to 
1 — 


ren 


54 | CASES DETERMINED IN THE 
The _ import on their own account. Since the utrhoſt that 


| Seems >a I could do, in this ſtage of the cauſe, would be to 
201094 _ order farther proof of the property; I am not a 
E poſed to do that, in a caſe like the preſent, for 
purpoſe of raiſing the queſtion of law. The whole 
cargo is deſcribed as Portugueſe property in the papers 


and as doeh, 1 ſhall decree it to be eee 


* 97 | THE CARLOTTA, Posse N 
—_ A neus Tuts was a queſtion of 8 on the re-capture of 


re-taken our of 2 Spaniſh ſhip and cargo from a French eruizer. It 


th hoe, appeared that the veſſel was originally deſtined on a 
EIN voyage from Montevideo to London, with ſome pro 


be ſlie wn by 


reference to , perty on board belonging to Britiſh merchants z that 


the ordinances, 


or to the piac-,"1N'the courſe of this voyage, ſhe had been ſeized by a 


f 
ths of i of Britiſh cruizer, who was bringing her to the port of 
dhe gag ius London, when ſhe was met and captured by a French 


Was made under privateer, and bre eee nenn . 


ſuch circum- 


ſtances as would to Fer /e 1 
have expoſed the 7 7 a 


— * On. the * of the Spantſ Claimants it was con-, 
exemy. _ . tended—That neutral property was not, according . to” 
the ancient prize law of this country, ſubject to fall 

vage; that the general principle was recognized, a 


. _ deliberate ſearch and inquiry into precedents, in the 
Lords, 1745. gaſe of the Jonge on . That * ſpecial con- 
wy | 1 5 
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(a) $i iis Yagi ie a cited os the 
queſtion of ſalvage, it may not As. 
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ſiderations on which the alteration of pri tice took 
place 1M . 5 not apply 3 and that there was no 


ground 
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cular © circumſtances of it, from the books of Regiſtry, . and 


— 


7 
Cantorra, 


_ *7 "7% s 


re. bn 
n 


from a note of the caſe,- with all its papers, in the poſſeſſion of 


the Editor It was a caſe of a Dutch ſhip, and a cargo of cotton, . 


drugs, c. taken on a voyage from Smyrna to Amſterdam, . by a 
French privateer, and recaptured after three days poſſeſſion, by the 
Engl privateer the Salamander, 6th Q#ober 1744. A claim was 
given for Dutch merchants, but the Judge of the Court of Ad- 
miralty thought it immaterial to go into proof of property, hold- 
ing the cargo ſubje& to condemnation, as property taken from the 
enemy, and pronounced ſentence of condemnation 16th November 
1744. This appears from the draft of the elaimant's caſe of ap- 
peal, in which it is ſtated, That the Court would not give time 
for that purpoſe, but went on the previous point, that as it was 
in poſſeſſion of the French, it was juſt cauſe to condemn: the ſhip 
and cargo. On appeal, the ſentence was immediately reverſed, 
the claim was admitted, and the parties were directed ta go into 
proof, by the examinations, and other uſual evidence. On the 


25th May 1745, the Lords of Appeal decreed reſtitution of the 


property, but declined to enter into the conſideration of the queſ- 
tion of Salvage, and referred it to their Surrogates, Dr. Betteſ- 
worth, Dr. Lee, and Dr. Edmunds, by conſent of parties, to deter- 
mine * qhether any and what ſalvage is due, on or before the 
firſt day of — Ferm next, with proviſions for " execu · 
tion of their 
On the Sth „the Same met, and 3 _ Abe 
the referenee, and directed the Proctor to exchange precedents, 
and leave copies in the Regiſtry ten days before the 7th of 
August. On the th Auguſt," they met again, and directed the 


the captors, and appointed the 7th. Odialer for the next. gi itfiog, and 
directed the ProQrs to attend. On the 3d Ofober 1145. . 
- rogates- met, and having fully conſidered the whole r, pro- 


nounced and feclared that no ſalvage is by law due ue behalf, 


but that there was juſt cauſe of ſeizure, and ö + ag] 
L RI In by ey. 


. Regiſtrar to lobk up the precedents deliyered, by e for _. 


E 4 On 
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p The ground on which the pro property of the _ mer- 
— 5 chant could be deemed ſubject to falvage. 


Dec. 13th, . N 
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On this ſtatement, it is not perſectly clear, what was the ex- 
tent of their decifion z whether it was meant to eſtabliſh, that 
no ſalvage is due on the recapture of neutral -property out of 
the hands of the enemy generally, or whether their deciſion was 
canfined to that particular caſe, as the caſe of Dutch claimants 

ſtanding on ſpecial grounds. The prayer of the claimants was 
reſtricted to the ſtrong grounds of their particular caſe. ©« The 
Kc̃ahimants humbly apprehend, that they are well warranted to 
67 conclude, that the ſalvage infiſted on by the captors, is contrary 
to juſtice, and to the rule, practice, and uſage eſtabliſhed between 
England and Holland in ſimilar caſes, and that the decreeing ſalvage 
would be acting contrary to the public faith and promiſe of the 
Grown, pledged to the Dutch in the moſt ſolemn manner before. 
mentioned, and be inconſiſtent with that probity aud good faith, 
for which this nation has in all ages ſo deſervedly diſtinguiſhed 
itſelf—And therefore the claimants humbly hope their Lordſhipe* 
ſaid Surrogates will be of opinion, That no ſalvage; ought to be 
paid in the preſent caſe.” The claimants caſe however contained | 
two points—one on principle; and, ſecondly, this particular one 
ſtanding on the peculiar relations of the two countries. On | 
which-of thats. grounds the Srriagmes Snidak pot enprotey”* | 
Rated. The reference under the words of the Lords decree, id 
not neceſſarily of a general nature 3 nor does the report of the 
Surrogates go beyond the particular caſe in all; circumſtances. 
 ' Amongſt thoſe particular circumſtances m be reckoned the re. P, 
ference which was made to the practice of the States of Holland, 
J  xcmplifcd in two instances. In the caſe of the Handmaid, 1864, _ 
I an Engle ſhip retaken from the Algerines 3 and in ee of the 
— Thomas and Jehn, 1676, an Engliſh ſhip retaken from the Frruab. 
3676. The Hagdmaid wes reſtored, after ſome deliberation, and without 
reference to principle or precedent, but with an expreſſed reliance 
_ © that Dutch merchants, in fimilar caſes, would receive the like treat. 
ment from Faglard;" and in the cale of theThowar andJate,the maty 
ter was reſerved, for an opportunity of applying to the Privy Coun» - 
PW 
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4 towards Dutch trips, This Nn was given and 
communicated by Sir V. Temple, the 
Hague, and the reſtitution of the Thomas and Jabs, ena 
took place in conſequence of that negociatian. 

On the part of the captors, five precedents were . 
The Flying Dragon, belonging to an African” 9 of Emb. 
den, 1697, recaptured from the French by an Engliſh man of war, 
and reſtored on ſalvage.—{ Anfwered—That Embdes was garriſoned 
as a Dutch place, and that Holland was at war with Frames.] 
ad. The 8. Jahn, 1703, a Daniſh ſhip, with a Hamburgh cargo, 
retaken from the French, and reſtored on falrage —{Anfwered— 
That Denmark was involved in war with France as an ally of 
England, by declaration of France 34 July yo, againſt England 
and her all. As to Hamburgh, that that city was a part of the 
war againſt France 28th September 1702.) 3d. The St. Catharine, 
taken 10th Ofober 1903, reſtored to ſubjects of Portugal 
burgh—{ Anfwered—That both were at war with France.] Ach. 
The Old John Baptift, Auguft 1703. [Anfwered us abo -- Haw- 
burgh caſe.) 5th. The Wreffling Jacob, a Swedifo ſhip, reſtored | 
1696.— [Anſwered—That Sweden was engaged to furniſh troops 
to England in her war with France, which began 1688, and did 
not end till 1697. That if-Sweden was not actually at war with 
rr 
Caster, that there dad been a ſeizure of Swedh ſhips in t 
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ably been as rapacious, and as little reſtrained by any 
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this ſhip, which has been recaptured out of the poſſeſſion 
of the enemy. It certainly has not been the practice | 
of this Court to decree ſalvage under ſuch circum- 
ſtances generally; but, in conſequence of the violerit 
conduct of France during the laſt war, it was thought 
not unreaſonable, on the part of neutral merchants 
themſelves, that ſalvage ſhould be allowed. The con- 
duct of the French nation, in the courſe of their war- 
fare on land, during the preſent war, has unqueſtion- 


regard to the rights of neutral nations, as it could 

poſſibly have been during any part of the laſt war. 
What the proceedings of the maritime Courts of 
that Country have been during the preſent, war, 1 


am not correctly informed; from the little which 
have been able to collect, I am rather induced to be- 
lieve, that they have been conducted with more regu- 
larity, and with a diſpoſition more inclined to return 


to the eſtabliſhed principles of juſtice, on which the 
prize ſyſtem of ancient France, in common with that 


of the other maritime countries of Europe, was built. 
IL. am therefore not diſpoſed to hold generally, that 
. neutral property Wer e from | nk cru Hal 
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= On this general objection to the ekect of chele 'five ig 
dents, it may be obſerved, that on the firſt: draft of the olairy- 


ant's caſe, the ſame caſes are referred to under the title of 


4 Copies of ſome Caſes of Ships refored to Neutral Nations,” tis 


authorities againſt the ſentence of condemnation that had . paſſed 


in the Court below It appears that there were brought forward, 


in the courſe of the proceedings, ſome precedents of condemna- 


tion of neutral property taken out of the hands of the ęnemyw- 


But on the other fide they are ſaid- to have been either cuſpi of 


contraband againſt the enemy—or of falſe papers—ar of reſiſtance 
4 the enemy. ,—The Queen of n, and other caſes, be 
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be ſubject to ſalvage. The rule, 10 far as it can be 


conſidered a general rule, is rather to be laid down — 


the other way. At the ſame time, if any edict can be 


appealed to, or any fact eſtabliſhed, by which it can be 


ſhewn that the property would have been expoſed to 
condemnation in the Courts of France, I ſhall hold that avs. 


to be ſufficient ground to induce me to pronounce for 
ſalvage in that particular caſe. - With regard to the 


precedent of the Jonge Lambert, I think I am warranted | 


to conſider the authority of that caſe as in great mea- 


ſure done away by the ſubſequent deeifion- of the 


Lords in the late war, in which they have repeatedly 


pronounced. for ſalvage on the recapture: of neutral 
property. In departing from the old rule, they have 
in ſome degree diſclaimed the principle; and, I think, 
with great propriety, as far as it could be conſidered 
- as an univerſal principle, governing the practice of 
our Prize Courts in all poſſible caſes, without any 
poſſible exception, In the preſent inſtance;/there does 
not appear to me, to be any grounds on which it can 


be ſuppoſed that this property would haye been gon - 


demned, merely becauſe it came out of the hands of 


a Britiſh privateer, or becauſe the original voyage had | 


been from the colony of Spain to London. No edit 
has been produced from the French code, to ſhew 
that this property would have been ſubject to any ſuch 
_penalty, on either of thoſe accounts, in the Prize. Court 
of France; The expences of the recaptors muſt be 
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Ctaims.of per- * a lending caſe on the claims — 
de Dareh es. perſons who had ſettled in the Dutch.colonies, in 
Tilton the courſe of the late war, during the time they were 

and rehdent. in Britiſþ poſſeſſion, for property taken before hoſti- 


| breaking out of 

— ex lities, on a voyage from the Dutch colonies to RT 
perty ſeized be- - | 
Di, JODOMENT: | 


as to an intention Sir WW. Scott.—This ts. concerns the manner 

t nd by Ho in which the goods of two claſſes of perſons 
paniculsr cir with Demarara. are to be conſidered. The two de- 
—_— ſciptions of perſons are, thoſe who had ſettled in 
——— og Demarara during the time the iſland was in Hritiſb 
— — and thoſe who had ſettled there before that 

| ite, event. It was fir contended on the part of thoſe 
— Calng . unde Briefs op. 
— that their ſettlement had been very recent. 
FE: That alone would not be ſufficient. Mere receney ef 
Salons ar eſtabliſhment would not avail, if che intention of 

| Hed, weuldree making a permanent reſidence there was fully fixed 
relitution of upon the party. The. caſe of Mr. Whitekill fully 
E | eſtabliſhed this point. He had arrived at St, Ei, 
only a a day or two, before Admiral Redney and-the 

Britiſb forces made their appearance; but it was-_ 
proved, that he had gone to eſtabliſh himſelf thene, 
and his property was condemned; mere recency, there- 
fore, would not be ſufficient. Put it is ſaid that this 
was not merely an eſtabliſhment recently formed, but 
one formed alſo whilſt the iſland was under he noo- 
teQion of the Britiſh Government. This indeed may 
afford a very material addition to the circumſtance of 
mere recent 2 What the effect might 
de, 
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be, it may be unneceffary for me to enquire, ul it hall 
appear whether there was any compact between the 
countries, which in any manner determines what the 


character of perſons in that ſituation ſhould be; becauſe 


if there is any ſuch agreement, it will be needleſs for me 
to make an excurſion into general principles, when the 
point in queſtion will at laſt be governed by the particu- 
ker ſtipulations of the compact. The Treaty of Ami 
contains an article, which, it is ſaid, does point to the 
character of ſuch perſons. The 13th article ſtipulates, 
that, in caſes of ceſſion, there ſhall be allowed to the 
inhabitants, of whatever condition or nation they be, 6 
term of three years, to be computed from the notification 
of this preſent Treaty, for the purpoſe of diſpoſing of their 


the free exerciſe of their religion and enjoyment of their 
property. The ſame privilege is granted, in the 
countries reflored, to all theſe, whether inhabitants or 
others, who ſhall have made. therein any eftabliſhmen; 


whatever, during the time when thoſe countries were 


in the poſſeſſion of Great Britain.” Certainly the in- 
tent of this article muſt be conſidered as a ſtipulation, 


between the two Countries, for this prrpye princi- 
pally, that the country to which the ceſſion is made, 
ſhould not moleſt the inhabitants ſo reſtored, but that 
a ſpace of three yeaas, from the notification of the 
Treaty, ſhould be allowed for the unmoleſted removal 
of themſelves and their property. Primarily, there- 
fore, i is not intended 2$ à contract with thoſe indi- 
viduals that, under all circumſtances that may 

between the two Countries, they ſhall be held 
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property acquired and poſſeſſed eitber before or dur 
the war, in which term of three years they may baue 


may happen 


ſubje&s by the Crown of Great Britain. At the 


h 


—— 


— 
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The fame time, I cannot but think that it affords a prin- 


— —_— highly material and favourable to the claimants, 
Rs in the preſumption which it holds out, that thoſe who 
| went there during the time of Britiſh poſſeſſion, had 
done ſo on -account of Britiſh Poſſe on, and might be 
ſuppoſed to be deſirous of quitting thoſe eſtablſh- 
ments, when the iſland ceaſed to be under the pro- 
tection and government of this Country. It goes, 
/ *, therefore, to the point on which a great deal of the 
diſcuſſion turns, the onus probandi on this queſtion 
whether or not it lies on tlie claimants to ſhew, that 
"they had taken meaſures to withdraw, and had ac- 
tually engaged in the operation of removing, The 
Treaty ſhews it to have been the expectation of the 
contracting parties, that they would remove. A pris | 
ſumption is therefore founded in their favour, not 
only on the general nature of the facts, but alſo on | 
the declared opinion of the Countries that were parties, 
to this Treaty. In this ſtate of things, it is ut, I 
think, neceſſary for the claimants to prodyce that evi- 
dence which has been demanded, to ſhew that they 
had taken any ſteps towards removal; becauſe the 
preſumption is to be taken as already i in their favour, | 
-unleſs it is ouſted by the production of any contrary- 
evidence on the other ſide. It is contended that there 
is ſomething to that effect in the time Which had 
already elapſed; and that the inaction of the parties, 
during that period, affords a counter. preſumption that 
they were not in the act of removing, and that they 
did not intend to remove. In ſupport of this argu- 
ment, it is ſaid, that the parties might be expected 10 
determine at an early period, and that the three yeats 
were allowed only for carrying the removal into — 
ee 
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It is argued, that the determination ſhould, have been 
made at an early period, though no ſpecific: time has 


been aſſigned. In anſwer to theſe obſervations, it is, I 


think, to be conceded that the determination could 
not be expected to be inſtanter. Some reaſonable 
time for deliberation muſt be allowed. The - time 
given by the Treaty is three years, and not from the 
date, but from the notification of the Treaty. If it 
could be maintained, that perſons were obliged to 
come to their determination in the firſt or ſecond year, 
there would be ſtill the third year for their 'aQtual-re. 
moval ; and there are two or three-circumſtances of 
a public nature, that may, in fair conſideration, be 
ſuppoſed to have enlarged to theſe perſons the term of 
the Treaty. In the firſt place, it is to be obſerved, 
that of the three years a very ſmall portion had elapſed 
before the war broke out; indeed the term is not yet 
expired. Secondly, the ceſſion of the colonies was 
nat made immediately after the Treaty; it was a 
matter which hung for a conſiderable time in ſuſpence. 


The 


* * 3. 
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Owing to a want of ſhips and troops, or from other 


cauſes, the Dutch did not take poſſeſſion for many 
months, and the iſland remained de ſacto in the poſ- 


ſeſſion of this Country. During this period their term 


for deliberation was neceſſarily protracted. It muſt 
not be withdraun from our recollection alſo, that 
during the ſhort interval that Peace half ſmiled upon 
us, circumſtances of irritation were continyally occur- 
ring, which might fairly induce perſons in that part 
of the world to ſpeculate upon the chance of thoſe 


ſettlements falling again under the dominion bf Great = 


Britain. Under ſuch conſiderations we may. ſuppoſe 


that their removal would be retarded; the hope that 


Great 


CASES DETERMINED IN THE 
Great Brizain would return to its ſovereignty over this 


— _ ſettlement might naturally faſpend the reſolution to re- 


move. Within a very ſhort time after the notification, 
the events, that might have been expected, actually 
took place. Hoſtilities recommenced, and on the 
firft application theſe perſons ſurrendered again to the 


Iritis arins, and became not only in their property, 
but rerritorially, as much the ſubjects of this country 


2 che inhabitants of any part of it. When I bring 


theſe topics together, I do not mean to make a col- 
lection of events which have no material connection 
with each other, or to form an aggregate of un- 
ſocial materials, the effect of which ſingly taken would 
not be ſufficient to ſupport the concluſion that is drawn 
from them. That, I know, is a very unſound and fal- 
lacious mode of reaſoning; but I collect circumſtan-, 
des of a concurrent bearing, and of a congenial us. 
lity, all of which taken ſeparately are entitled to 
great conſideratien, and conjointly contribute to 
increaſe the force of each other. With reſpect there- 
fore to thoſe who ſettled there, during Britiſh pol- 
ſeſſion, I am of opinion that the preſumption of 
an intention to remove was eſtabliſhed in their favour ; 
that, under the appearances which the known circum 
ſtances of the world held out, they had a right to 
ſpend ſome time in deliberation, and that that term 
could not be held to be expired when hoſtilities again 
broke out. The goods in queſtion were ſhipped in a 
time of Peace, and unde? the faith of a Treaty; and at 
the timewhen this Court is called upon to decide on the 


claim, the proprietors are again reſtored to their Britiſh 


character, and are redintegrated ſubjeCts of this country. 
| Under all thele circumſtances I ſhould betray a very 
N obtuſe 
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obtuſe lenke of what is abſutd and unjuſt; if did th 
not feel it highly wt LR 
admitted to their Jus Poſtimivii, and be held entitet 3 
to the protection of Beit 2 ſubjects. The caſes which 

have been cited do not, I think, ſubſtantially: apply | 

to the preſent caſe. Mr. Whitehil/ went not to an 
Engliſh ſettlement, but to a place which had, as it has 
been obſerved in argument, rendered itſelf particularly 
obnoxious by its eonduct in that war. On the autho - 
rity of Mr. Curtiſor cale, it is contended, that ſome 
act of removal was neceliury to be ſhawn; but that 
Gentleman had ſettled not in a. Britiſh colony, but in 

a foreign country, which made him juſtly liable to be 
called upon to ſhew by ſome overt act, that he had begun 
to remove. The claimants on the contrary had eſta« 
bliſhed themſelves, ds I have before ſaid, in # Britiſh 
ſettlement, under a preſumption publicly recognized, 
that they would remove when the connection with the 
Britjh Government ceaſed. Their time for delibe- 
ration was ſtill unexpired, and on their claim I pro- 

nounce without heſitation that they are entitled to re- a 
ſtitution. As to other perſoris who had formed thels | | 
eſtabliſhment before the period of Britiſb poſſeſſion, 1 
cannot ſee on what principle the ame intention can be 
ſuſtained.” As they had ſettled without any faith in 
Britiſh poſſeſſion, it cannot be / ſuppoſed. that. they 
would have relinquiſhed their reſidence becauſe that 
poſſeſſion had - ceaſed.” They had paſſed from 1orle | 
lovereignty to another with indifference z and if they | 
may be ſuppoſed to have looked again to a conn 


with this country, they muſt have viewed" it as \w|\ 
circumſtance- that was in no degree likely to affen 
wee of neee ang 
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— down in deciding on the other claims; and unleſs I 
24% could go to the length of conſidering, that becauſe 
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the Treaty had not been executed in ſome. parts, the 
whole was therefore null, and this ſettlement de jure 
never out of the poſſeſſion of Great Britain, as it has 
indeed been contended in argument, Iſee no ground on 
which their claim to reſtitution can be ſuſtained. It 
is impoſſible for me to entertain any ſuch conſtruc- 
tion. The Treaty conſiſts of ſeveral articles, of which 
ſome were to be carried into immediate execution, 
whilſt others were merely executory. But fo far as 
the Treaty aua: carried into execution, ſo far I muſt 
conſider Peace as actually ſubſiſting between the two 
countries, notwithſtanding war may have broken out 
again, on ſome of thoſe other articles which were in 
their nature executory, and were originally ſubject to 
ſome delay. The Peace muſt be held to have been 
perfectly re-eſtabliſhed in all legal effect, and I have 
heard of no caſe in which this matter has been other- 
wiſe conſidered. in other Courts of Juſtice, On the 
 fituation of perſons ſettled there previous to the time 
of Britiſh poſſeſſion, I feel myſelf obliged to pronounce, 
that they muſt be conſidered in the ſame light as per- 
 ſonsrefidentin Am/erdam. It muſt be underſtood, how- 
ever, that if there were among theſe any who have 
been actually removing, and that fact is properly 
aſcertained, their goods may be capable of reſtituti 
All that I mean to expreſs. is, that there muſt be.evi- 
dence of intention to remove, on the. part of. thoſe 
who ſettled prior to Britiſh poſſeſſion, the preſumption 
not being in their favor. What I haye fad of Brit 
ſubjects ſettling during the time of Briz/þ 1 
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muſt be taken alſo as applying equally to the claims of „ 
all perſons of other countries going thither, and form- — — 


ing their eſtabliſhment there during that period. 305 Miez. : 
10 THE SAME ca "lake 75 Dans. 


4 W ink; ee the labil v zoods Freight allowed / 
reſtored to Britiſh merchants; in Dutch ſhips cap- ing «+ grown 


CAP= ing the goods net 
tured on a voyage from the colonies of Holland to Am- wore, 

Jen and Ee to pay N to ** W — 

to the ports to 
which they would 


On the part of the Captors, the King's Adonis, ae 
Arnold, and Robinſon.—By the general rules of the' vented by the 
Prize-Courts, captors have no claim on the cargo for 2 
freight, unleſs it is carried by them to the place of its —— 
original deſtination; and for this reaſon, that the goods 
cannot be ſuppoſed to have derived any benefit from 
the capture, but are ſtill left in the owner's hands, to 
be ſent on by a new ſhipment to the place of their 
deſtination. A diſtinction may, however, be taken, 
in reſpect to the nature of the deſtination. The ori- L 
ginal rule was undoubtedly framed with a view to 
European commerce, in which the profit of the whole 
adventure may depend upon the particular order given 
for the goods, and on their arrival at the particular place; 
whilſt from the 'ſimilatiry- of European productions, 


they might be of little value, even at a ſmall diſtance 


from the particular market for which they were de- 
ye With reſpect to colonial productions the caſe 

very different; they may be ſaid to have a double 
einde Firſt, To the European market r 


F 2 - by 


ſubmitted, only, becauſe they had no means of bring - 
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by which their principal value is conſtituted ; and, 
ſecondly, To the particular market to which they were 


conſigned. The firſt increaſe of value has accryed on 


theſe goods, by their ſafe arrival at the. European mar- 
ket generally. But a more-ſpecial advantage has been 
derived to theſe claimants, from having actually re- 
ceived their property in their own country, inſtead of 
| Cuffering the riſk of confiſcation, if the goods bad 
gone in their original courſe to the ports of the enemy. 


It is beſides to be remembered, that in the ſpecial ap- 


plication which was made on behalf of Briti/h mer- 
chants, that they might be allowed to claim goods ſo 
entirely incorporated into the colonial trade of the 
enemy, the deſtination to Holland was repreſented as 


a eircuitous and compulſive deſtination, to which they 


ing their goods home from the Dutch colonies, in 


any other than Dutch ſhips. By their arrival in this 
country, they have therefore obtained à delivery at 


their own home, in the ports for which their goods 
were virtually deſigned. Theſe caſes ſtand on ſpecial 
grounds therefore, and may juſtly entitle the captors - . 
to freight, without breaking in upon the rule, which 
warm circumſfances. 


On the other fide, Laurence and Swaly,—l the | 
principle of the general rule is conſidered, it will ap- 
pear, that there is no diſtinction in the circumſtances 
of theſe caſes, that can fairly be applied to defeat the 
application of it. The principal is, that when the 
Original contract has been fulfilled, the. payment gf 
freight is due, and not otherwiſe, It is not upon an 
ideal eſtimate of benefit, or diladvantage, that. this 

LS FR 
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principle of hw is founded; but on the preciſe con- 
ſideration of the original e whether it has 
been performed or not. The diſtinction which has 
deen attempted, with regard to colonial productions, 
is totally untenable, inaſniuch as the rule has been 
applied to deſtinations from the EA Indies, as well 
as from ports in Europe. The caſe of the Erruſce, 
was a caſe of this nature: Mr. Conſtant came from 
the Eaf?, and being captured on board that ſhip, ſet- 
tled in this country as a merchant, and obtained re- 
ſtitution ; yet, on conſideration that the original voy- 
age, which was to Offend, was not performed, the 
Lords of Appeal did not think proper to depart from 
the general rule, but rejected the demand for freight. 
If the queſtion depended i in any degree on the eſtimate 
of advantage or loſs, it might be ſhewn. that the claim- 
ants have ſuffered a conſiderable inconvenience, by the 
delay that has been occaſioned in bringing theſe goods 
to market, by the expence of obtaining reſtitution, 
and by the diſadvantage of felling at laſt in a glutted 
market, inſtead of the markets on the Continent, to 
which the goods muſt now be ſent on n ulterior 


deſtination. 


h reply, it was anſwered, Mr. Conltant vas a na. 
tive of Switzerland, who was returning to that coun- 
try, and claimed in a Switz character. The original 
deſtination of himſelf and his property. was to Swit- 
ter land; but when he was brought in, and detained 

a conſiderable time, in proſecuting his claims; the 
public evenits that took place in his. own country, 
as well as other private connections which he formed 
in England, over-ruled his firſt purpoſe, and ped 

7 3 | 


yo —_: DETERMINED IN THE 


„ 


The bak: to ſettle here. The goods were claimed, and 
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1 reſtored as Swiſs property, deſtined to Oftend; and 
lie. therefore, the original contract, and the ' purpoſe of 
the ſhipper, not being fulfilled, the old rule fairly 
applied. Here the ſpecial conſideration is, that the 
, claimants receive their goods in their own country, 
and, according to. their own petition, in the very 
port to which they would: have conſigned them, -if 
they had not been compelled to ſeek a deſtination to 
| Holland, for want of a direct 9 to this 
I _— | 11 


Ke 


Joupouans,  / © 
Sir W. Scatt.— This is a queſtion of Bethe, in 
which I have to determine whether theſe cargoes, 
taken before hoſtilities, and brought into this country, 
ſhould pay freight, having been deſtin&d to another 
country, under the original contract. Something has 
been thrown out in argument, as if the Caſe of the 
Britiſh Proprietors was to be more favqurably cenſi. 
dered, becauſe, this being a ſeizure prior to hoſtilities, 
the Prize Intereſt veſts not in the. immediate captor, 
but in the Crown, and becauſe the captors may ex- 
pect to receive ample remuneration from the bounty 
of the Crown. Whether the condemnation of theſe | 
ſhips paſſes to the Crown, or to the captors, can 
certainly make no difference, The claimants will. 
| have the ſame right againſt the private captor, ag 
_ againſt the Crown, and no more. They will have 
a right to reſtitution ot their property, under the re- 
lief which has been afforded to them by the ſpecial 
inſtruQtians of the Crown. Whether the freight is 
I at Rams property is the 
queſtzon 
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queſtion now to be determined. If that has accrued 
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by right of war to another, it is not their property 


Ks theſe inſtructions, neither are they at liberty 
argue on any conjecture, as to what the liberality of 
the Crown may give to the individual captors ; whe- 


ther the wha or what proportion, n 


which they have no concern. 

There are two rules on this ſubject equally engl: 
The firſt is, that if 
deſtination, within the intention of the contracting par- 
ties, freight ſha/ l not be due; and on this ground, 
contract not being completed, either in ſubſtance or form, 

the ſpeculation of the party has not been productive. 


The benefit of the contract is loſt, and the party has 


to provide another vehicle, to:carry on the goods to 


the port of their deſtination. In ſome caſes, indeed, 
it may happen that the port to which the goods are 
brought, may prove more beneficial, and afford a 
better market. But the Court does not enter into the. 
minutiæ of ſuch calculations, which would be at- 


tended with great trouble in the inquiry, and much 


uncertainty in the reſult. It takes the preſumption 
ariſing from deſtination only, and founds upon it the 


general rule, that, in ſuch a caſe, the claimant ſhall 
receive reſtitution of. his goods without the burthen of 
freight. The other rule equally general, is, that when 


the contract is executed, by bringing the cargo to the 
place of deſtination, the captor, to whom the veſſel is 
be entitled to the freight which bas 


condemned, hal 


been earned. He ſtands in the place of the owner of 
the ſhip, and is held entitled to the price of the ſer - 


vices which. have been performed in the execution of - 
the contra. In ſome inſtances it may 
vn 


goods are not carried to their original 
that the 


prove \diſad- 


to 1 


1803. 
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vantageous to the claimamt; and it is certainly u clear 
inconvenience in all cafes to be obliged. to receive the 


„ 


Der 19th, 


1803. 


goods under the proceſs of a Prize Court, ſubject to 


the expences which may have been incurred, or to the 
delay of further proof, inſtead of taking them with 


more facility in the courſe of their original conſigument. 
But on the fame principle the Court declines, on this 
ſide alſo, to enter into a minute eſtimate of theſe cir. 
cumſtances, which muſt in every caſe branch out into 
particulars of infinite variety. It conſtructs a general 
rule on the ſame grounds of preſumption, which it 
aſſumes on the other fide, and decrees freight to be 
paid to the captor, in the ſame manner as if the goods 
had been delivered under the original conſignment. 
Theſe are two claſſes of caſes, and the queſtion is, 
under which claſs the preſent caſe falls, or whether it 


may not form a third and diſtin& claſs, founded 
on peculiar circumſtances, and requiring 


a rule not 
ſtrictly applicable on the ſame preciſe ground to either | 


of the other two. What are the fats? The claims. & 


were given by perſons of this country, on a repreſent. 
ation, that theſe goods were going on a deſtination 
which was obtruded on them by the narrow policy of 
Holland; that having themſchves elected this country, 
as the moſt eligitle country for importation, they 


were compelled to ſend their goods to Holland, though * 


with the final intention, on their own parts, to have. | 
theſe goods remitted either in ſpecie or in proceeds to 
this country, as the country to which they would im- 
mediately have conſigned them, if at liberty ſo to do. 
Now I cannot but think, that this fact forms a mate- 


rrul fundamental baſis for the rule which is proper to 


de applied to ſuch caſes; for although the voyage has 
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not been preciſely that deſcribed in the contract, it is 

that, which the parties themſelves would have elected, 
if not prevented and diverted by the over-ruling po- 
licy of the foreign country. As to what is ſaid of the 
diſadvantages which the' claimants may have ſuſtained, 

the Court enters not into ſuch conſiderations, and for 
the reaſons deſcribed. It is not in the habit of doing 
it, in caſes falling under either of the general rules 
which I have mentioned. Indeed, the parties are in 
a great meaſure ſtopped from averring, that the arri- 
val in this country is not beneficial to them, by hav- 
ing framed their application on a previous averment 
of their wiſh and final determination to have brought 
the produce hither, if they had not been reſtrained. 
They muſt be preſumed to have formed this determi- 
nation, on a view of all the advantages and diſad- 
vantages that were likely to proceed from it. At the 
ſame time, though I will not enter minutely into the 
queſtion, I cannot but obſerve, that they have re- 
ceived reſtitution in their own ports under their own: 
eye, and where the delivery has been in London, in 
a port which has been the great depot of articles 
of this kind for ſome years, and may be ſuppoſed 
therefore to be a port eminently beneficial. As to 

what is faid of the delay. or expency of obtain» 
ing poſſeſſion through - litigation, thoſe inconvenien- 
cies are not more than may be imputed to other caſes 
falling under the old rules. Once for all, on that 
ſubje&, it cannot be expected that the merchant in, ' 
time of war ſhould obtain poſſeſſion of his goods ſeized; _ 
with exactly the ſame convenience, as he would have 
done, under the original conſignment in time of peace, 
„c 


to interrupt the delivery. | 
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. Looking at the ſubſtance of the caſe, and ſeeing that 
— nde een fn e 
| ** try, and generally in the very port which they would 
have elected, if they had not been diverted by over. . 
ruling neceſſity, I think it may be conſidered as coming 
under the ſecond rule, or, if not under that, under 
another reſting on nearly the ſame principles. The 
caſe of the Etruſco, which has been cited, was a caſe 
of a ſhip that had come from the Eg/-Indies, almoſt 
to the port of her deſtination, which was Oftend. The 
claimant was a Swiſs gentleman, who was brought 
hither ſolely in conſequence of the capture, and who. 
was. induced to ſettle in this country by 
circumſtances of a private and domeſtic nature. That 
caſe therefore bears no real reſemblance to this. It 
would have been preciſely a parallel caſe, if by any phy- 
fical poſſibility, the ſhip and goods could have gone 
to Switzerland; or if the parties could and would 
have ſent them there, if not obſtructed by the au 
rity of a hoſtile power. If either of theſe caſes c 
have happened, will any body ſay that freight wood 
not have been decreed? In that particular caſe, the 
Court of Appeal would not enter into the ſubſequent 
hiſtory of the claimant, though it is impoſſible not to 
remember that a good deal of commiſeration mixed 
itſelf with the conſiderations on which that judgment 
was farmed. On the reaſons which I have ſtated, 
applying only to the circumſtances of this claſs of 
caſes, and not to be made a ground of experiment for 
ſimilar demands, in other caſes not attended with the 
ſame. original facts, on which this caſe is to be de. 
ceided—not becauſe the reſult in coming to theſe ports 
9 „ * 
ca 
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cauſe the intention of the parties, as they have them» 
ſelves ſtated it, has been ſubſtantially fulfilled, and 
the goods have been delivered to their poſſeſſion in the 
very country-(a) to which they would have wiſhed them _ 
to have come, I pronounce theſe to be caſes in which, 
freight is due. | 2 83 | 


5 * n A oi — * * ; 

5 THE FREYA, lonbr. 
T* was the caſe of a demand for damages on the p. 
part of a Daniſh veſſel captured on à voyage from 
Cette to Amſterdam, and brought to Dover. On ar- 


rival at Dover, it became neceflary that the ſhip ſhould x 
perform quarantine before ſhe could be admitted into 


— — — — 


mage (uſtain= 
ed during qua- 


nature of the 


the harbour. The place aſſigned for this purpoſe 


proved unfit for a veſſel of her form, and it appeared 
that the maſter. had repreſented the ſtructure of his 
veſſel as requiring a particular birth, and had received 
a promiſe that ſhe ſhould be laid in flat water, 


On theſe fats the Court ſaid That no blame at- 
tached to the captors in this caſe; but fince it had 
happened to a neutral veſſel, brought in by force, that 
an unſuitable place for quarantine had been aſſigned, and 
that the veſſel had received confiderable injury from that 


— 
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(a) On the claims reſtored to foreign merchants, no freight was 
paid—fHoep, June 15th, Io the caſe of the Yrouw, Henrietta, 23d 
March, on the claim of Mr. Ancrum, a merchant of London, 4 
diſtinction was taken that the goods were not brought to Lonidon, 
but were unlivered at Plymouth, and therefore that they had not 
deen brought to the claimant's own port. The Court dvertuled 
the diſlinction, and held that parcel of goods to be equally ſubje& 

$0 freight, | OR e N 


cireum - 


ni ſhould be repreſented to Government as a damage fit 


| Elbe.—Direc- condemned for a violation of the blockade of the 
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The ben nde K seemed but proper that the matte 


Nieto be redreſſed from that quarter; ſince it had happened 
under the management of the public officers of the port, 
though without any miſconduct imputable to them. 


— . — 
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Jar, reth, THE SPES, CoRNEL1s, and THE IRENE, Luznzy. 
Blockade. of the FJ HIS Was a Caſe of two veſſels proceeded againſt and 


tions of the 


owner, reſpeR- Elbe (a). 


' , Ing the probable * ; i 
continuance of 


are eo | Onthe partof the Captors, tho King's 4 ſtated 


a ſhip in coming That it appeared in evidence that the owner of the 


to lende veſſels was connuſant of the blockade; but that he ne- 


port for enquiry. yertheleſs wrote to the maſter, informing him of it, and 
dire&ing him to continue his courſe till he was warned, 
and turned away. 'That the veſſel ſailed accordin 
for the Eibe, and was captured, in the attempt to 
enter that river, by one of the blockading krigates. 


On the * fide, Laurence. The blockade, under 
which theſe proceedings ariſe, is of a very peculiar 
nature, being impoſed not againſt the trade of Ham- 
burgh, but upon the mouth of the river Elbe, owing 
to the poſſeſſion which- the enemy had taken of the 
adjacent country. The novelty of ſuch an event, and 
the peculiarity of its nature, may juſtly entitle the 
parties to an interpretation of their conduct, very dif- 
rn ned GY —_ if the caſe 
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(a) The notifiation of the blockade of the le, a | 75 
the Gazette, 28th June, 1803. Ver, 26th Fuly. Havre, 6th Sv. 
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had ariſen on the violation of a blockade impuſed en 


A Ker 


merchant would have no excuſe for engagzing in prox 
mature and unauthorized ſpeculations on the terms 
nation of ſuch a blockade; but in the preſent caſe, a 
blockade againſt the enemy in the interior, might. ba 
preſumed not to be co- extenſive in its conſequea- 
ces, and equally permanent with a blockade im- 
poſed on the enemy's own ports. It might be en- 
pected to be of ſhort duration, and ſuch was the ge- 
neral opinion at the time. Notice had been given in 
June. The veſſel did not fail from Archangel till Ne- 
vember. In the intermediate time, and at that dif. 
tance, there was ample room to ſuppoſe, that the 
blockade had been removed; and intelligence to 
this eſfect was given. 0 We maſter by the Hons 
burgh Conſul at Archangel, and tranſmitted allo 
from his owners at Hamburgh ; in ſuch an uncer- 
tain ſtate of things, the contingent orders given to. 
the maſter, were nothing more than have already been 
allowed to American veſſels, ſailing under an igno- 
rance of what may be the ſtate of public affairs in 


d 
Ce 
2 
d 
, 
| 
J 


be taken alſo, as part of the inftrutions—and if 
obeyed, as it appears they were by the declaration of 
the maſter, who, at the time of the ſeizure, ſaid he 


removing all actual, as well as all intentional 90 
een 


IuboNHTr. 
Sir N. Scott, —Thele caſes ſtand upon one ground, 
being the caſes of A 
going 


the ports of the enemy. In ſuch a. cafe the Beutel 


Europe, The orders to go to Norway, on the firſt 
intimation of the continuance of the blockade, muſt 


was going to Norway, they would have the effect of 


.. , 


reſpecting blockades, I do not obſerve, that the gentle. 


former decifions on this right of war have been, 
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going from Adee with un avowed purpoſe' of 
entering the Elbe. The maſter of the Irene had, ns 
it appears, received a letter from his owner, giving 
notice of the blockade, but expreſſing an opinion, 
that it would not be of long continuance. Under 


this expeQation he was directed to proceed on his 


intended deſtination, to come off wi. Elbe, and to 
enquire whether the river was then under blockade or 
not. It has been contended, that the blockade of 
the Elbe is to be conſidered on different principles 


from thoſe that are applied to other blockades, in- 


aſmuch as it is à blockade not impoſed upon the 


country, but on the enemy in the interior ; that it was 


directed principally againſt the enemy; and that it is 
only incidentally, and' by unavoidable "conſequence, 
that the trade of the neutral neighbourhood is made 
ſubject to it. This repreſentation is to a great extent 
true, and may, under circumſtances that admit of 


any latitude of interpretation, entitle the parties to all 
the indulgent conſiderations that can fairly be applied 


to their caſe, —But all the general conſequences of 


ſuch a blockade muſt be fuppoſed to have been duly 
conſidered by the Government impoſing it ; and when 
the meaſure is once applied, the Court is under the 


neceſſity of enforcing it, on the -only principles, on 
which any other blockade ever has been, or can be 


be eſtabliſhed. Were the Court diſpoſed to deſert 


thoſe principles, and to wander into new 


men have even ſuggeſted the new principles on which it 


could act. The Court is therefore under the neceſlity 


of applying the ſame general principles, on which all 


6 | founded; 
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undoubtedly, to apply them leniently, and with at- 
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founded ; though in ſo doing, it would be diſpoſed, 


tention to every circumſtance that could entitle the 7 


parties to favourable conſiderations. | Then what are 


the facts? Theſe ſhips had both received notice from 
the owner, that the Elbe was, at that time, in a ſtate 
of blockade. It has been ſaid, that no ſuch intelli- 
gence had been received from the Conſul of the State of 
Hamburgh ; though I muſt. preſume it had, becauſe 
as the notification was made to the , Conſul here, it 
was his duty to make the communication to the Con- 


ſuls of his Government in foreign ports, And as 
the information had arrived at Hamburgh, and had 


been actually communicated from thence to Archan- 


tel, by private channels, the ſame communication 


| muſt be ſuppoſed to have been made from public 


authority to the public Miniſter ; or, if not, if there 
had been any neglect, the conſequence muſt be im- 
puted only to the State, and its officers, who are an- 
ſwerable to their ſubje&s for the conſequence of their 
neglect. It is ſaid indeed, that the maſters. received 

contrary information from their Conſul, and that 
they were told by him that the blockade was raiſed ; 


though the averment does not, L perceive, diſtinctiy 


ſtate that, as appears by the evidence in this very, 


caſe, but only that it would be raiſed before they 


- 
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arrived. Had the information been more poſitive, it : 5 


would be difficult to attribute to it any ſuch effect as 


would ſerve to the indemnification of theſe parties, 


If this. cohjeftural information at Archange! 
ie, they! ma leis e 
vernment, or to thoſe employed under it, who gave 
ſuch 2 If the information of 
| | foreign 


w, doch, 
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foreign miniſters could be deemed ſufficierit to exemfit 


a party from all penalty, there would be no end of 


en fuch excuſes. Courts of Juſtice are compelled, | 


Thos.” 


think, to hold as a principle of neceſſary caution, 
that the miſinformation of a foreign miniſter cannot 
be received, as a juſtification for ſailing in actual 
breach of an exiſting blockade. The letters of the 
owner inform the maſters, that the blockade would 
probably be at an end before they arrived, and dire& 
them to proceed for the £/be. Are theſe the orders 


| which owners ought have to given? I think not. 


The neutral merchant is not to ſpeculate on the 
greater or leſs probability of the termination of a block. 
ade, to ſend his veſſels to the very mouth of the river, 
and ſay, if you do not meet with the blockading force, 
enter-—if you do, aſk a warning, and proceed elſe. 


where. Who does not at once perceive the frauds to 


which ſuch a rule would be introduQtory : The true 
rule is, that after the knowledge of an exiſting block- 
ade, you are not to go to the very lation of blockade 
under pretence of enquiry. It is contended, hows 
ever, on this point, that the parties are entitled to the 
ſame equity as was allowed m veſſels during 
the laſt war. But what was that? That ſhips ſail⸗ 
ing from America, before the knowledge of the block« | 


ade had reached America, ſhould be entitled to a 


notice, even at the blockaded port; and that ſhips 
failing afterwards, might ſail on a contingent deſtis 
nation even to that port, with the purpoſe of calling | 
at ſome Britiſh port, or at ſome neutral port for in- 
formation; and that they ſhould be allowed the 
benefit of ſuch a. contingent deſtination to be aſ- 
. by the information 


which 
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which they ſhould receive in Europe, But in no taſe' 


was it held that they might fail to the mouth of a 
blockaded port to enquire whether a blockade, of 
which they had received previous formal notice, was 


81 
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ſtill in exiſtence or not. If particular parties are in- 


nocent in their intention, it is ſtill a meaſure of ne- 


ceſſary Eaution, and of preventive legal policy, to hold 


the rule general againſt the liberty of enquiring at. the. | 


very mouth of the blockaded - port, which would 
amount in practice to a univerſal licenſe to attempt to 
enter, and, on being prevented, to claim the liberty 
of going elſewhere. It is next contended, that the 
maſter on being brought to ſaid, that he was not 
poing to a blockaded port, but that he would go, in 
obedience to his inſtructions, to a port in Norway, 
and therefore that the claimant is entitled to the benefit 
of a deviation. But this comes too late; he was 
taken in the act of going towards the blockaded 


port. The act is, in my opinion, to be taken as 


completed by the attempt. If the owners are in- 
nocent, they muſt, in law, be bound by the in- 
diſcretion of their agent. But this is not a cafe 
of perſons ſuffering merely by the miſeonduct of 


their agents. The owners here are directiy im- 
plicated by the inſtructions which they themſelves 


have given. It may fall hardly upon them, but 1 
feel myſelf obliged to pronounce, that there would: be 


no principle, upon which a blockade could be en- 
forced, if ſuch excuſes as theſe were to be admitted; 


and that theſe veſſels are ſubject to-condemnation. 406 


vol. v. 13 THE 
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Freight, at what 
rate chargeable, - 


not neceſſarily 
to be taken at 
the chartered 
price, as raiſed 

by conſiderations 


and difficulties, 
ariſing out of 


that rate, on the burthen of 365 tons, whereas it was 
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. THE TWILLING RIGET, Marz 65 


Ten was a caſe on objection to the Regiſtrar's Re 
port, reſpecting the amount of freight, that was 
to be paid to this veſſel and ſeveral other ſhips, under 

a Decree of Reſtitution with freight. They were ſhips 
that had been captured on a voyage from Batavia to 
Copenhagen, under an affreightment to Mr. De Conincl, 
and employed in tranſporting to Europe the quantity 
of Batavian produce which that gentleman had pur- 
chaſed under contract with the Dutch Ea/t-India Com- 
pany.—Vide Adm. Reports, Vol. 4. page 121. 

The' A& of Court ſet forth, on the part of the 
owners, that the ſhip had been — at Copen ha- 
gen, in June 1798, to perform a voyage. to Batavia 
in ballaſt, and back to Copenhagen, with a cargo, at 
the freight of 60,000 dollars, being equal to about 
120 rix dollars per ton. In the report, the Regiſtrar 
and merchants were diſpoſed to conſider this freight as 
above the juſt rate, and allowed only what other ſhips 
appeared to have contracted for, about the ſame time, 
95 dollars per ton. The freight was calculated at 


ſtated as a material objection, that the tonnage in the 
Eaft-India trade is not confined to the ſhip-builders 
meaſurement, but that there is an option allowed, of 
taking either that meaſurement, or another known 


rule, according to the proportionate bulk and. 1 
* certain artclet, 


(a) Late war. 
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On this point, Laurener and. Robinſen. The prin-- 8 
ciple of allowing to. neutral ſhips their freight muſt” tz. 
neceſſarily be taken with reference to the actual af- Y 
freightment under which they were employed, unleſs 1 
that contract can be impeached as fraudulent, or -as 
ſo extravagant as to be utterly irreconcileable with 
the general courſe of commerce at that time. In this 
caſe, it is not attempted to impeach the terms on any 
ſuch grounds. A third part of the price has aQually- 
been paid; and it is certified by Mr. De Coninct, who 
has no intereſt in this queſtion, that the'terms were 
the loweſt terms, which he was at that time able to 
procure. It is however ſaid, that, in the September 
preceding, he had chartered. two other ſhips, at the 
rate of 95 dollars per ton; and becauſe thoſe caſes 
happened to come to the knowledge of the Regiſtrar ' 
and the merchants, that price is taken as the baſis of 
the calculation, although it is notorious that nothing 
in trade is liable to greater fluctuation than the price 
of freight, according to the demand for ſhipping, and 
a thouſand other circumſtances that may affect the 
market. A-ſecond material objection to the report is, 
that the Regiſtrar and merchants have taken the ton- 
nage at the ſhip-buildgr's admeaſurement only, without 
reference to the mode on which freight is calculated in 
the Eaff-India trade, by which this ſhip did aQually” 
carry 504 tons. For inſtance, it appears to be the 
courſe of this trade in Denmark, that, when ſhips are 
chartered by the ton, an option of eſtimating the freight 
is always allowed to the aſter to take it either at 
2000lbs, - weight, or at 37 cubic feet, — that ſome ar. 
ticles, ſuch as ſugar, rin, and wood, are uſually 
c 
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reckoned by eubic feet meaſurement, and the reſult 
is according to Mr. De Conincl's affidavit, that coffee 
and pepper make about 1380, or 1385Ib. per ton, 
but never ſo high as 1 400—that of cotton yarn 37 cubic / 
feet weigh only doolb.— that this article cannot be 
reckoned at more than 89olb.—and that other goods,” 


as well ſpices as indigo and camphire, produced about 
1ooolb. per ton. The Court aſked, whether the report 
had been framed with any reference to this mode of 
calculation, and on being informed that it had not, 


directed the report to be reconſidered under the 
obſervations, which were fully ſtated in an affidavit of 


of freight; even when no imputation of fraud or im- 
provident extravagance could be fixed upon it; that 
' when the price of freight was much enhanced by the 


' difficulties and perils of war, or by a mode of navi- © 


| gation ariſing out of particular ſpeculations of intereſt, 
ſhips engaging in ſuch hazardous or peculiar trade, 


were not at liberty to charge to the captors the rate of 
freight which they might, under very honeſt inten- 


tions, have contracted to receive from the owner of 
the cargo, That this was decided in the caſe of the 
corn ſhips, in- the beginning of the laſt war, andin 


the proviſien-ſhips from America, which had con- 
tracted for a profit of near 80 per cent. owing to the 
diſtreſs af France, but yet no more than a rea- 
ſonable profit was allowed. That the courſe of trade 


. in the preſent 
caſe, 


On the other point, the King's Advocate contended 
That the Regiſtrar and merchants were by no means 
bound to adhere to the charter-party in the allowance- 


, * 


i 
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caſe, was as little entitled to be favourably conſi- 
dered as any could be, ſince they had been en- 
gaged in a courſe of trade wholly unknown to them 


before, to convey to Zurope the produce of the Dutch 


ſettlements of Batavia, fold under a contract which 
the Court had already PRES nn,; Ns 


JuDoMENT. 


84 9, deut agreed on n Bd dae theſe 


caſes muſt go again before the Regiſtrar and mer- 
chants, to be reconſidered, on the objections that are 
made to the mode of calculating the burthen. It will, 


therefore, not be neceſſary for me to ſay much on ; 


that point, or to give any preciſe judgment upon the 
caſe at large; becauſe if it ſhould happen that they 
ſee occaſion to make 2 larger allowance on that ſcore, 
it is probable that the difference between the parties 
may no longer be very material. At the ſame time 1 
will ſay, that I perfectly accede to the principle that 
has been advanced, in ſupport of the rule, on which 


the Regiſtrar and merchant have proceeded, that the 


charter-party is not the meaſure by which the captor in 
all caſes is bound, even where no fraud is imputed 
to the contract itſelf, When by the events of wan, 
navigation is rendered ſo hazardous as to raiſe the 
price of freight to an extraordinary height, captors 
are not neceſſarily bound ta that inflamed. rate of 


freight. When no ſuch circumſtance exiſts, when a 


{hip is carrying on an ordinary trade, the charter- 
party is , undoubtedly the rule of valuation, unleſs 


impeached; the captor puts himſelf in the place of 


the owner of the cargo, and takes with that ſpecific 


lien upon it. But a very different rule is to be ap- 


EH. plied, 


By 
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| ' The bed, when the trade is ſubjected to extraordinary 

| ber. riſk and hazard, from its . e with the events 
"Fo ma, of war, and the redoubled activity and ſucceſs of the 
o belligerent cruizers. It appears to me, that this is a 
caſe of that kind; and it may not be improper to 
advert a little to the nature of the commerce in which 
this ſhip was engaged, in the performance of a con- 
5 tract, which has been deemed illegal, both in this 
Court, and in the Court of Appeal. In ſuch a ſer- 
Vuꝛice, it could not but have been conſidered as an ad- 
venture of ſome hazard, to ſend ſhips on a new and 
experimental trade, which was, in its effect, to put 
Mr. De Coninck into the place of the Dutch Eaft-India 
Company. The Owners would naturally look for 
their indemnification in an advanced freight, in terms, 
which might not bein any degree unfair, or unreafon- 
able between the parties, conſidered as the premiums 
of a voyage eminently hazardous on account of its 
ilegality, as againſt the rights of this country. Mr. 
De Coninck alſo might look for his indemnification to 
the Dutch Eaſt- India Company, in the price, at which 
he had obtained this contract, in conſequence of their 
diſtreſs. Conſiderations of this nature might render- 
it a real and fair contra between the parties; but 

the freight, as a burthen upon the Engii/h'captor, does 

not come loaded with all theſe conſiderations, none 

of which apply to him. The caſes of the corn ſhips | 

do, I think, bear a fair analogy to this caſe. I re- 

member well, that in thoſe caſes, a paper was thrown 

on this table, ſtating the price not to be unreaſona- 

dle, under the opinion of ſome of the moſt reſpect- 
able merchants of this town, that ſuch would be the 
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price paid by the -French conſignee under the then Tre 


TwiLLING | q 


diſtreſſed ſtate of the French market. But the Court Riegr. 

faid, that they miſtook the principle, and were de- r 

ciding a queſtion of law—viz. that the captor was in 4 

all caſes bound to ſtand to.the chartered price, if not * 
impeached by the real prices of the market. The 

principle of that deciſion is not, in my opinion, im- 

properly preſſed into the preſent caſe ; and it does fufli- 

ciently confirm the general poſition, that captors are 

not in all-caſes bound by the terms of the charter- 

party, though they may not be colourable, or liable 

to any imputation of fraud. At the ſame time, the 

Regiſtrar and Merchants will not depart from the 

charter-party without good cauſe, and without look- 

ing on all ſides for information. Something has 

been thrown out, in argument, as if they had look. 

ed no farther than to the two particular caſes, in 

which a freight of ninety-five dollars per ton 

has appeared to have been the freight ' ſtipulated 

for. a . ſimilar voyage in Copenhagen, about the 

ſame time. I cannot , ſuppoſe that to be the 

cale : On the contrary, knowing their experience in 

matters of trade, their opportunities of information, 

and the ſtrict ſenſe which they entertain of their duty 

to the Court, and to the public, I am to ſuppoſe, that 

they look abroad on all ſides, te obtain all poſſible 

information that may enable them to do juſtice between . 

the parties. I conſider their report not as an opinion, 

formed only with a reference tq thoſe two caſes of Mr. 

De Coninck, but as the reſult of deliberate enquiries, 

by which they were led to conſider this allowance as. 

an adequate freight for ſuch a voyage, under all. the x 

circumſtances {has were fairly applicable to it. Afirm. 


* 
5 84 5 Y ing 
. %4 


+6 


88 
The 


Tw1iLLING 
Ricur. 


1804. 


np 


| Txpences of un- 
hvery and — +BY 
prailement, 
marſhalied under 
the circum- 
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caſe. 
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ing the general principle, ſhall refer the report back 
for their eee (a). 


x 


Jon. 1th, 5 


THE INDUSTRIE, * ON F 


Tus was 2 queſtion reſpecling the enpences of 
unlivery and n via. on * they 
ſhould fall. 


King's Advocate In this caſe there has been a AY 
ceſſity for farther proof to obtain reſtitution of the 
cargo, which fully j juſtifies the ſeizure, and made, it 
neceſſary that the cargo ſhould be unlivered, and. 
lodged in warehouſes. The expences incurred on this 
account can fall therefore no where but on the pro- 
perty—that is, on the claimant, if he obtains reſtitur 
tion, —on the captor, if the cargo is eventually con. 
demned. Such . the Ana i in- 


0 
a * 

tl. FRY —— — erm 
— 


4 * as * N 


ö EY . 


(a) In the amended report, the Regiſtrar and Merchants formed 
their: computation according to the tariff of the Eaſ India Com- 
pany, for the regulation of freights in /adia; and allowed a farther _ 
ſum. On this mode of calculation, alſo a farther objectiun was 
taken in the Kran Prints, that it did not afford an adequate profit, 
not even an indemnification for the out · fit; aud other riſks on fuch - 
a voyage. That the mode of ealeulalion by a proportionate eſti- 
mate between the weight and bulk of articles was now admitted to 
be the true principle, according to the practice of the Eaſt India 
Company, though the allotment of weight for cubic meaſurement 


| was greater according to that tariff, than in the calculation adopted 


in the Daniſb trade. That in taking this more favourable calcula- . 
tion as to ſtowage, the report ſhould have taken at the ſame time 
the rate of freight given in the Eg India Company's trade, which 
was | about £26. per ton, conliderably higher. than [the rats, 
allowed in this report. The reſult of theſe objections will be 
noted, when they are finally concluded. (5) Late war. 
TT": | ſtances, 


K This mw 
conſent can have proceeded only from the general un- e 
derſtanding of the mercantile world, as to the pro- .,. 
priety of ſuch allotment. Since it is diſputed, however, oy 

in this inſtance, it is hoped, chat the court will ſanction 

by its decree, the. rule which has hitherto prevail- 

ed on the Bf nnn and agreement of 

parties, # 


On the other fade, E — A aiany _— 
may haye paſſed by conſent on this point, the Court 
will, it is preſumed, pauſe a little before it gives A 
judicial ſanction to any ſuch rule. The captor is the 
perſon ſuing out the commiſſion in the firſt inſtance, 
and if he is at liberty to do this at the expence of the 
cargo, he may, in, many inſtances, collude with the 
maſter of the ſhip, and fay, take your veſſel, and 
be gone, and thus ſend away the perſon whoſe duty 
it might be to claim, or at leaſt to give the neceſſary 
information to the correſpondent of the owners of the 
cargo. The cargo will be detainefl by theſe means in 
the hands of the agents of the captors to their emolu- 
ment. The captor is the perſon firſt charged with the- 
expence, and he cannot ſhift it off on the claimant, 
vithout ſhewing that it was ſpecially AY! for the 
* of the cargo. 


JupcurnT. | k 


Sir W. Scott. — This is the caſe of a cargo purchaſed 
in the colonies of the enemy, a trade expoſed to par. 
ticular ſuſpicion,” and in which the ſame degree of 
proof, which may be ſufficient in ordinary caſes, x 
not always be ſatisfactory. When the maſter f 


from Hamburgh, the claimants told him that they 5 
9 the 
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the owners of the cargo, but gave him no inſtruftions 
to claim for them in caſe of capture. On being brought 
into this country as a prize, he claimed the ſhip, but 
not with any precipitation, or in any ſuch manner as 
to raiſe the ſlighteſt ſuſpicion of colluſion. The cargo 
required further proof: The maſter was under no obi. 
gation to ſtay for it, nor had the captor any right to 
detain him, or to make a warehouſe of his ſnip. When 
the veſſel is liberated, the cargo muſt be preſerved 
ſomewhere. The uſe of warehouſes becomes abſo. 
lately neceſſary, and for the benefit of thoſe ultimately 


entitled to the property. Inſtead of being a meaſure 


| general rule upon this queſtion, without farther delibe- 


likely to lead to colluſion, between the maſter and the 
captor, it appears to me to be no inconſiderable check 
on the captor, that he ſhould have this heavy expence 
to pay, if, at laſt, he obtains condemnation. He 
would rather be induced to keep the ſhip as long as he 


can. At preſent I ſhall abſtain from laying. down any 


ration. Under the circumſtances of this caſe, the 
expence appears to Have been incurred from a neceſſity | 


_ ariſing out of the cargo, and I ſhall decree them to 


IG 


Britiſh merchant 
ſettled in Holland 
at the break ing 
out of hoſtilities, 
Lut taking early 
meaſures to re- 
move—reftitu- 
tion. 


fall as a —_ on the e 5 I, 
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eee mp behalf of Mr. 
, a Britiſh-born ſubject, who had been ſettled 
as a — in — but who, on the appearance of 


(a) In | the caſe of the Pars, March 8, 1804, a Gmilas: decree 
was made, that the captor ſhould be liable 'to the Marſhal for the 


- expences of appraiſement and unlivery, but that he ſhould. be 


to be charged rateably on all the property reſtored, 


conſidered to have a demand againſt the goods for ſuch expences, 


approaching 
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approaching ' hoſtilities, had taken. means to remove 
himſelf, and return to England. — The affidavit of the 
claimant ſtated—That in the month of July 1804, he 
actually effected his eſcape, and returned. to this coun- 


try; that he had actually diſſolved his partnerſhip ; * 
and that he had continued to reſide in Holland aſter the 


war, only under the detention ſo unwarrantably ap- 
plied to all Engi iſhmen reſident in the country of the 


enemy at the breaking out of hoſtilities. | 


JoupGMENT. 


Sir W. Scott. —This claim relates. to * PUR a, RF 


Britiſh ſubjects ſettled in foreign ſtates in time of ami- 
ty, and taking early meaſures to withdraw themſelves 


an the breaking out of war. The affidavit . of claim 


ſtates, that this had been ſettled as a part- 
ner in a houſe of trade in Holland, but that he had 
made arrangements for the diſſolution of the partner- 


ſhip, and was only prevented from removing perſon- 
ally, by the violent detention of all Britiſh ſubjects, who 


happened to be within the territories of the enemy at 


the breaking out of the war. It would, I think, under 
theſe circumſtances, be going farther than the prin- 
ciple of law requires, to conclude this perſon, by his 
former occupation, and by his preſent conſtrained reſi. 
dence in France, ſo, as not to admit him to have taken 
himſelf out of the effect of ſupervening hoſtilities, by 
the means which he had uſed for his removal. On 
ſufficient proof being made of the property, I ſhall 
be * to hold him onttied to reſtitution G 


1 * 


(a) 80 in the Doornhaag, reftitution was ins B. re- 
moving from Holland, of a ſhip and parts of the cargo _ tp 
him on the diſſuJution of the partnerſhip, for the purpoſe of 
removal, The ſituation of Britiſh ſubjecte wiſhing to urg 
from the Oey of the enemy on the event of a | wats but * 

veute 
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Jer 27th, THE ISLAND OF TRINIDAD, and its Dependen- 
1 cies, with the Saint DAM Aso, captured in Port, and 
| and other Ships deſtroyed, during the late ware 5 


ſom cope in 'F 1g was a queſtion on joint capture, as to the right | 
urns of ſeveral ſhips to ſhare in the capture of the 
ö iſland and its dependencies, and alſo in a Spaniſh | 
— ſquadron, captured by the Britiſh forces under the 
=!" tes command of Admiral Horwy and Geral Sir Re 


from the agree= Abercrombie. 


ment to capitu- 
late, or from the 
formal execution | Jopowenrt. 


ee Sir If, Scotr.— This queſtion ariſes on the capture 

GREED oY; rinidad, as to the title of the ſeveral parties to 

. — ſhare in the property taken at land, and in the capture 
of one veſſel, and in the diſtribution of his Majeſty's 
bounty on the deſtruction of others. The parties 
claiming to ſhare ſtand on very different grounds, 
the queſtion is, which of theſe five ſhipy are enti 
to any, and to what part of this capture. The claim 
are given ſeverally on the part of the Alfred, Dictator, 
Bittern, Zephyr, and Pelican. It appears that the 
Zephyr and Pelican were a part of the force originally 
deſtined on this expedition, deſcribed as an expedi- | 
tion for the capture of the i/land of Trinidad, and. the 
deftruttion of a Spaniſh ſquadron which wes — io 


m rt me. me By wy GO 
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vented by the ſudden interruption of hoſtilities from taking wen- 
fures for removing, ſufficiently early to enable them to obtain refti- 
tution, forms not unſrequently a caſe of confiderable hardfhip in 
the Prize Court, In ſuch caſes it would be adviſeable for perſons 
ſo ſituated, on their actual removal, to make application to go». 
verament for a ſpecial paſs, rather than to hazard valuable proper- 
ty, to the effect of a mere previous intention to remove, dubivus as 
that intention may frequently appear under the circumſtances that 
prevent it from being carried in:o execution. N 


2 2 


— 
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be lying there. Theſe were the two objects of . 6 


pedition; and if I could go along with the argument, — | 
and conſider theſe objects as inſeparable, and as form- * e 
ing one integral capture, there might be leſs difficulty tos.” 
in determining on the whole claim of theſe two 

ſhips. The iſland, its fort, and ammunition ſtores, 

may be taken as one definite collected thing; but 

there is ſurely a great diſtinction between them, and 

ſuch moveables, as a ſquadron of ſhips, which might 

be there to-day, and gone to-morrow. It would, I 

think, be a' great deal too much to ſay, that the cap- 

ture of the iſland is neceſſarily to be identified with 

the capture of the ſhips. The proceeding might pro- 

bably be different for the reduction of theſe two de- 

ſeriptions of force. The ſhips might be taken months 

before the iſland ; and if the captures were at different 

times,they would ſtand on very different conſiderations; 

and it would by. no means follow that the Zephyr and 

the Pelican were entitled to ſhare in the ſhips, becauſe 

they might be entitled to ſhare in the capture of the 
body of the iſland. Then what other principle is there 
on which the claim of theſe ſhips, as to the St. Damaſo, 
can be ſuſtained ? It is faid that they compoſed part of 
the original force ſent on this expedition, and that if they 
were detached on any collateral purpoſe tending to the 
common ſervice, they would ſtill be entitled to ſhare. 

| fear the facts will not bear out the poſition, ſince the 
purpoſe on which the Zephyr ſeparated was, to chace ; 
a French privateer, which might have led her off to a 
very great diſtance. Can it be contended, that, if 
the tranſaction had taken place during her abſence, | 
ſhe would have been entitled to ſhare; I think 
not. If the detachment had been for 4 pubpole 


clearly collateral, ſuch as the _ * 
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On this point there is indeed the evidence of a perſon, 
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or ammunition, it might have been different; but 
this is a diſtin& fervice on which the Zephyr was de. 
tached ; and the Pelican ſeparated by ſtreſs of wes 
ther, 20 had in effect never joined the ſquadron. 
The neceſſary facts, therefore, are not laid, on which 
the principle of aſſociation can be applied to their 


caſe, and it will be utterly impoſſible to ſuſtain their 


claim on that ground. Then what other ground 
is there? | have already ſaid, that the capture of the 
ſhips is not to be identified with that of the iſland; 
and therefore if it is contended that they are entitled 
by reaſon of having joined the ſquadron, it mult be | 
ſhewn that the junction had taken place at the time 
of the capture of the veſſels ; and this muſt be made 
out upon clear and diſtin& proof, and not merely 

upon evidence of a vague and conjectural nature, 


to whom the Court would be induced to pay great 
attention, as, to other diſtinguiſhed qualities, he adds 
that of a mind entirely above all prepoſſeſſion or bias. 
This gentleman, Admiral Harvey, ſtates it “ to be 
his opinion, that theſe veſſels muſt have been in ſight 
on the evening before the ſhips were ſet on fire, and 
the St. Damaſo was taken.“ He ſtates the ground 
of his opinion, which appear to be perfectly rational 
and juſt, and if ſupported by the evidence on the 
part of the veſſels themſelves, they might have been 
very material. But the Court is bound to expect that 
the being in fight ſhould be proved by ſome dired 
evidence, applying to the fact, and not merely by 
opinion, formed upon the conjectures of any pet 


| ſons, however reſpectable they may be. The reſult 


of the evidence on this point falls very ſhort of jhe 
neceſlary effect. Mr. Ward ſays only, that “ whe 


already deſtroyed; and it would be a conſtruction 
very wild and unwarrantable to hold, that, if they 
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they joined, they ſaw the remains of a frigate burn- 
ing.” This by no means proves, what can be con- Trmpan, ac: 


9% 
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ſidered as. a preſence at the time, when the deſtruction Jan. 22th 
i804 


of ſome ſhips, and the capture of the St. Damaſo 


took place. The manner in which the witneſs ex: 


preſſes himſelf rather implies, that they had been 


arrived whilſt the aſhes were ſmouldering, they would 
ſtill be in time. It is ſaid, that they heard the ex- 
ploſion.—But- it is a common phraſe not more con- 


temptible for being common, that hearing is not 


ſeeing ; the exploſion of ſuch a body as a ſhip of war, 
would be heard to a ſtupendous diſtance. It is a well 
known fact, that, in the famous battle in the Downs, 


the exploſion was heard in St. James's Park, and was 


made the foundation of a mathematical calculation by 


Sir William Petty, with reſpe& to the velocity of the 
progreſs of ſound ; ſo, with regard to the confla- - 
gration, the atmoſphere would be illuminated to a 


prodigious diſtance, but it would be ludicrous to ſay, 
that all, who were within the reach of theſe appear- 


ces produced by the fire, are to be taken in law as 


preſent at the occurrence. itſelf. As to the St. Da- 


maſo, that veſſel was taken afterwards without con- 


flagration or exploſion, ſub filentio and ſub tenebris - 
both. Upon the whole caſe of theſe two - ſhips, 


then, I am of opinion, that the ' purpoſe on which 


they had ſeparated, was not collateral or ſubſervient to 
the general deſign, but divergent and diſtin; that they 
were not preſent at the capture and deſtruction of 


the ſquadron, and that it would be going much | far- 

ther than the Court is diſpoſed. to go, to ſay that they 

can be entitled to ſhare in that part of this capture.” 
8 | 
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As to the capture of the iſland, it does appear that 
they were in fight the preceding evening, and there- 
fore whether the point of capture is taken, either at 
the firſt overture for ſurrender, or at the eapitulation, 
or at the formal ſigning, theſe ſhips were clearly pre- 
ſent, and entitled to ſhare in that part of the general 
capture. The claims of the three other ſhips ſtand 
on a different ground. The Dictator and the Affped 
had not been under the command of Admiral Harvey 
before, but had been ſent to reinforce him, and join in 
The Bittern had been under Admiral 
Harvey, but had been ſent away to Barbadoes for 
letters and diſpatches, not with orders to join ſpeci 
fically at Trinidad, but wherever ſhe could find him, 
As to theſe veſſels, the queſtion is, Whether they had 
arrived in ſuch time, as to be preſent at the actual 
reduction of the iſland? which makes it neceſſary to 


determine, what is to be taken as the time of capture, 


whether the firſt overture of ſurrender on the evening 
before, or the final agreement, or only the actual 
ſigning of the capitulation; it being equally, clear, 
and admitted, that at the firſt period, they were not 
preſent, at the two latter periods, they were. Now, 
I cannot but think, that it would be too much to ſay, 
that the tranſaction of the evening before their ar- 
rival was a complete and abſolute agreement, becauſe 
many things might have occurred to defeat ſuch a 
negociation; ny it would, I think, be to place an 
important queſtion of this kind on a very uncertain 
footing, if the actual capture could be dated from the 
moment of the firſt overture. Terms were to be 
entered into: Of theſe ſome might be rejected as too 
hard on one ſide, or as too indulgent on the other. 
The negociation might, in the mean time, be broken 


off. A N to ſurrender was expreſſed on the 
even- 
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ev ening, but a great deal of deliberation was neceſſary . 
on the reciprocal propoſitions. Frequent meſſages Tz ty — * 
paſſed the next day under a flag of truce, which ſhewed "Jam 
that much was yet to be done. It would, I think, be % 
too much to ſay, that the ſurrender could be conſidered 
as complete, till the next morning when the capitulation 
was actually agreed upon. At this time the ſhips were 
certainly in ſight; Admiral Harvey ſays, © that they 

ere there before the ſignature;ꝰ and he infers, I think, 

upon good grounds, that they had been ſeen from the 
iſland; and were themſelves within fight of the iſland, 
before they were deſcried from the fleet. The evis 
dence does afford a reaſonable preſumption, that they 
were there before the actual agreement of ſurrender ; 
and therefore without bringing into diſcuſſion, how 
far it might have been ſufficient to have arrived before 
the ſigning and formal execution of the articles, I 
ſhall pronounce them entitled to ſhare in the capture 
of the iſland, but not in the capture of the "pe | 
which took place the evening before. 


kx 


NOSTRA SIGNORA DE BEGONA, Tonne, Fan. Ji 
Maſter, 9 


IN this caſe a queſtion aroſe n, the contra- . 
band quality of roſin, going from St. Sebaftian tO p 22 * 


the port of * ment, not con- 
traband. 


On the part 7 the apttrs, the Kings Advocate cons 
tended—That it was an article much uſed as an in · 
gredient in various military preparations, and that it 


was to be deemed contraband. 
o | | ee 
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Nosrna JupsuENr. 
en. Sir W. Scott.— Are there any caſes in which this 
7 article has been held to be contraband, on a deſtina- 
1604 tion to a port merely mercantile ? If it had been going 
: to a military port of the enemy, I ſhould have had no 
heſitation, as there are many caſes in which, under 
ſuch circumſtances, it has been deemed contraband. 
Going to a mercantile port (a), it is not, I think, ſo 
decidedly of a warlike nature, as to be excluded 
from the favourable conſiderations that are applied to 
other articles ancipitis/uſus. I ſhall therefore decree 

reſtitution. 


3 LA VIRGINIE, Coiov RAU Maſter. | 


National cha" T AIs was a queſtion on the national character of the 


lacter of a na- 


tive Frenchman claimant Mr. Lapierre, claiming property ſhipped 
— P by. him in St. Domingo for Bourdaaux. The affidavit of 
mache in g. Claim ſtated him to be an American ſubje& ; and in his 


preſent in Fe. 


Domingo, ibip- atteſtation, which was exhibited in further proof, it 


ping goods for 


France,avdd appeared that he had failed from New York to St. Do- 


deſcribed i in the . . 

evidence as a s ingo In September 1802, 

French merchant, 7 
The native cha- 


racter held to be In ſupport of the claim it was argued—That he wal 
keel. to be taken as a perſon domiciled in America, though 
| _ abſent on temporary buſineſs in the colony of the 
enemy at time of the ſhipment ; that it did not 
appear how ſoon he had again returned to America, 
farther than that he was there in Auguſt 1993s when 
the atteſtation was Em 


* 1 
— 


(a) Santa Bona Yntura. Rofin on board a Peng ſhip to 
Nantes, reſtored to the owner of the ſhip. Dec. 12th, 1747. 


— 
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On the other fide it was ſaid—That his name im- 
plied him to have been a native of France, and that 
his return to America, after hoſtilities, would not 
operate to protect this property, ſhipped by him as a 
perſon reſident in St. Domingo. 


JuDGMENT. 

Sir WW. Scott.—1 ſhould entertain no doubt in this 
caſe, if it appeared that Mr, Lapierre was originally 
a native of France, becauſe it is always to be remem- 
bered, that the native character eaſily reverts, and 


La 
VIII n. 
— 
Feb. 9th, 
1304. 


that it requires fewer circumſtances to conſtitute do- 


micil, in the caſe of a native ſubject, than to impreſs 
the national character on one who is originally of 
another country. If it could be inferred, that he had 
been originally a French merchant, and was at the 
time of ſhipment reſident in St. Domingo, and ſhip- 


ping property to Old France, I ſhould have no heſi- 
tation in conſidering him as a Frenchman. Had the 


ſhipment been made for America, his aſſerted place 
of abode, it might have been a circumſtance to be 
ſet in oppoſition to his preſent reſidence, and might 


. afford a preſumption that he was in Sts. Domingo only 


for temporary purpoſes. But this is a ſhipment to 


France, from a French colony, and if the perſon is 


to be taken as a native of France, the preſumption 


would be, that he had returned to his native cha- 
racter of a French merchant. Then as to the 2 ä 


on which I ſay the only doubt remains, the 
tions of the maſter may, I think, be taken to ſupply 
that deficiency. He ſays, © that he received the cargo 


from French merchants, and that it was the property 


of the laders and other French ſubject This repre- 
„ ſentation 


106 | CASES DETERMINED IN THE 


La preſentation does very much fortify the preſump- 
don, that Mr. Lapierre was conſidered by the maſter 
"M — as a Frenchman, and that he was reſident at Saint 
| Domingo on the ordinary footing of other French mer- 
chants. On this view of the caſe, I ſhall pronounce + 


his claim ſubjed to condemnation. 
Feb. WY THE ANNE, BicxxELL. 
1804. ; | | 
c | ( Inſtance Court. ) 


Claim of ſalvage T Hls was a Caſe of falvage, brought by the owners 
eee and maſter of the Elizabeth, a ſlave ſhip, for ſalvage 
ſubſtantiated. ſervices alleged to have been rendered to the Anne on 
the coaſt of Africa, | 
It appeared that the Anne had been in conſiderable 
diſtreſs from an inſurrection of her ſlaves, but that this 
inſurrection had, in fact, been quelled by her own 
crew, on the night before the Elizabeth came up. 
A ſecond inſurrection was alleged on the part of _ 
Elizabeth, but not proved. On this and other fact 
relied on in-numerous affidavits, the Court expreſſed 

an opinion generally to the tollowing effect. 


8 JUDGMENT. 
Sir V. Scott.— This demand is made 1 the 

ſhip and a valuable cargo for ſalvage, but 1 do not 
think that the claim is in any degree ſupported. 

Two pleas are ſet up: Firſt, a reſcue from an in- 


| e of her own flaves ; 3 but that appears to 
: have 
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have been ſubdued before the Elizabeth came to her The 
aſſiſtance. A ſecond inſurrection is alſo alledged _*** _ 
of the Butlers and Linguifters, who are officers of V. 1 _m | 
the nations of the coaſt, with whom they were car- | 
rying on their traffic; but this is not in any man- 

ner proved. - A different turn is now attempted to 

be given to the claim of falvage, by reſolving it 

into a general ſuperintendance, and. aſſiſtance ren- 

dered to the maſter of the Anne, who was almoſt 

entirely deprived of his own crew, and was him- 

ſelf diſabled from continuing in the command and 
management of his veſſel, by illneſs. Several of 

the people who appear to have gone on board 

to render aſſiſtance, were paid at the time, In 

the whole circumſtances of the caſe” there is 

not a pretence for conſtructing a claim of ſalvage 

on ſuch ſervices. If any reſcue had been effected 

out of the hands of the inſurgent ſlaves, I ſhould 

have pronounced for ſalvage, as I did in a former supra, vol, 4 
caſe, For although there may be a general duty 
incumbent on all perſons to render aſſiſtance to 

others in diſtreſs, yet when there is a danger in- 

curred, and a reſcue effected, it appears to me to 

be an act juſtly entitled to remuneration, as a ſalvage 

ſervice. No ſuch caſe is made out by theſs agar) 

and I ſhall diſmiſs the ſuit, 


23 REBECCA. 


102 i CASES DETERMINED IN THE 


br” REBECCA. Mavn1ex. 
(Inſtance Court.) 


, Yottorrte bond Is was a queſtion on a bottomree bond, executed 


t in ſuit origi- 


nally on the part in Marſeilles 1 m 1792, by the maſter of an Engliſh 


of aFrench mcr- 


chant in 1992— veſſel, to Mr. Guerin, a merchant in that city. The 


* 10 K — warrant was extracted 24 December, 1792, by Mr. 


not enſorced du- 


ring peace, but We, on the part of the French merchant. | 
now attempted On the breaking out of the war, the defendant ap- 


to be farther pro- 


ſecuted on the peared under proteſt pleading alien enemy. In 1796, 


part of the Bri- 


= merchant, to AN anſwer. Was given in to the proteſt, and a reply to 
— od. that anſwer, and nothing ſince was done by the parties 
jowed ro.be put till March 1803, when Mr. Thelluſon continued the 
r proceedings in his own name, ſtating that the bond 
had been transferred to him, that he had paid the mo · 
ney, that the original bond holder had become a bank. 
rupt, and that he had no other meang of werd 

re · payment of the money advanced. 


Againſt the bond, Arnold and Swabey cantended— 
That the ſame objection that exiſted in 1793, © of alien 
enemy,” applicd equally at this time; and that the 

bond could not be enforced now in favor of the ori. 
ginal holder; that the opportunity of recommencin 
the ſuit in the interval of peace had been waived ; — 
that after this lapſe of time, the other party would 
naturally conſider himſelf as relieved from all farther 
obſervance of juſtice on this demand; that as he had 

appeared originally under proteſt to the juriſdiftion of 
the Court, it was not neceflary that there ſhould be 

B formal diſmiſſal, that it would not be reaſonable 


_ that 
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that the ſuit ſhould now be taken _— on the 
part of Mr. 7 delluſſen, 


On the other fide the King s Advocate and Rebinſa 
contended—That the intereſt in bottomree was in 
its nature transferable, and had in this inſtance been 
regularly transferred, by indorſement, to' Mr. Thel- 
luſſon, in the courſe of his dealings with the original 
holder; that the firſt commencement of theſe pro. 
ceedings was in December 1792, before hoſtilities, and 
when the objection of alien enemy did not apply; 
that with reſpe& to the original holder, as there was 
no objeCtion to his competency at that time, his right 


would have revived. after the ceſſation of hoſtilities ; 
that, in the preſent form, the objection to the perſons 
ſtandi in judicia would be obviated as well by transfer 


to an unobjectional perſon, as by a removal of the 


obſtacle applying only to the original holder by reaſon 
of the war exiſting between the two countries; that 


it was but a queſtion of form, whether the proceed- 
ings, on the part of Mr. Thelluſon,ſhould be engrafted 

on the former proceedings, or be commenced de novo z 
and that it was not a conſcientious objection to be 


made on the part of the Detendant—for whom the 
money had been received, Ee e 4 
the ſervice of his ſhip 


JUDGMENT. | : 
Sir W. Scott.—The warrant in this caſe was taken 
out in December 1792, by Mr. Thelluſſon, deſcribing 
himſelf as the agent of Mr. Guerin, a French merchant 


now become an alien enemy, and conſequently a per- 


ſon, on whoſe behalf the Court — on any ge- 
4 | neral 


403 


The | 
Runxccki. 


Feb. 19th 
1804. 
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3 neral grounds, ſuſtain the claim, or enforce any intereſt. 
.. his has been at all times fo fixed a principle in theſe 
Courts, that even in caſes of ranſom, which were for- 
merly legal contracts, and contracts ariſing out of the 
events of war, the ranſom could not be put in ſuit on 
thepart of the enemy : Proceedings were always carried 
on againſt the owner in the name of the hoſtage ſuing 
for his liberty. It is true, indeed, that a bottomree 
bond is a negociable intereſt, which may be transferred 
and put in iſſue by the perſon ſo acquiring it. But 
the French merchant'is the perſon here deſcribed as 
intereſted, who now ſtands under the ſame incapacity 
as he did before, Mr. Thelluſſon being only the agent 
inſtituting the ſuit in his behalf. There can be no 
doubt, therefore, that the original proteſt was well 

founded. The parties ſhould have been diſmiſſed, 
and then the action might have been entered on the 
part of the preſent holder in his own right. But 

this has not been done, — and now, after an interval 
of twelve years, during all which time, I am told, that 
Mr. Tpelluſſon might have followed up the proceeding 
on his own behalf, I cannot think it a reaſonable de- 
mand on the Court, to give parties the advantage 
of a ſtale and antiquated claim, to ſuffer them to 
make the Court the depoſitary of their lumbering | 

rights, and then to come and revive them, when from 

lapſe of time it is become utterly impoſſ ble to aſcend. 
to the whole juſtice of the caſe. It. is ſaid, that there 
is no ſtatute of limitations applying to ſuch a caſe.— 
Perhaps not. Indeed there are few queſtions in theſe 
Courts, to which any preciſe limitation is preſcribed; 
but there is ſurely a principle of limitation, in the ad- 
miniſtration of every ſyſtem of juriſprudence, to be de- 
rye 
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rived out of the nature of things, which-does entitle 


the Court to avail itſelf of the univerſal maxim © Pigi- 


lantibus, non dormientibus ſubveniunt leges.” In queſ- 
tions of bottomree, more eſpecially, the Court is 
bound to expect particular vigilance ; becauſe, al 
though bonds of this kind are to be ſupported with a 


high hand, when clear and ſimple, they are, in many 


relpects, things to be narrowly watched. Bottomree 
is a tranſaction which affords great opportunities of 


colluſion; and therefore on the very account of the 


importance given to theſe bonds, they are to be pur- 
ſued with exact attention, and with very active dili- 
gence, in order that the Court may have the opportu- 
nity of conſidering them in their recent origin, and with 
a view to all the circumſtances on which their honeſt 
validity may depend. It may, perhaps, be difficult to 
point out the Statute Law, or precedent, by which 
this enquiry is barred ; yet adverting to the conſidera- 
tions which I have thrown out, I do not think it in- 


cumbent upon-me to lend the functions of the Court, 


to enforce a bond which has been ſuffered to fleep ſo 
long, after ſome of the parties are become bankrupts, 
and a thouſand other tranſactions have mixed them- 


ſelves with their affairs. The objection is not to be 


conſidered as reſting wholly on form : Form, in this 
inſtance, isin no ſmall degree the real ſubſtance of this 
caſe. The warrant was entered on behalf of perſons 


now become alien enemies. Their claim the Court 


cannot ſuſtain ; and as to the intereſt of Mr, Thelligſon 
under the transfer, it is not ſuch a one as the Court 
will, after this interval of time, think itſelf bound to 


enforce. As the e have appeared originally 


: under | 


os 
"The 


Runncca. 


— 


Feb. 1 
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0” 


The under proteſt to the juriſdiction of the Court, it will 


— not: be. necellary that they ſhould pray to be dif. 
Fab. r7th, . | 

1804. * 
Feb. 17th, 

1804. THE FAMA, BUTLER. 


— wh 1 18 ate: queſtion reſpecting the national character 
of Louifiena, whether it was, at the time of 


agreed to be ſut 
rendered by 


| . Treaty, but not capture, May 1803, to be conſidered as a Spaniſh 


actually tranſ- 


ferred, continues ſettlement, or as belonging to France, by reaſon of the 
the chareice of treaty of Idelfonſo, 1796, by which it was ceded to 
— W that country. 'The queſtion aroſe on the claim of Mr, 
, a merchant, reſident at New Orleans, for pro- 
perty taken, May 1803, on a Oye —_ New Or 
tant to Havre le Grace, 


On the part of the Captors, the King's Advocate and 
Laurence.— The claim in this caſe is given for 
perſons avowedly reſident in Louiſiana, and the 
queſtion turns entirely upon the national character of 
Louiſiana at the time of capture. The veſſel failed 
on the 5th of April. Previous to that time, the ſet - 
tlement had been ceded to France by Treaty duly 
ratified, and Mr. Lauſſart, the French colonial prefect, 
had arrived, and taken upon himſelf the functions of 
government, by a proclamation iſſued there in his 
name on the 26th of March. This is a direct overt 


act of poſſeſſion, and ſufficiently implies, that the pub- 
lic authority of Spain had ceaſed, and had been 
actually transferred to Francs. The other evidence, 
that is to be collected from the papers of the ſeveral 
ſhip 


% IT_ SP. SY "WP 


c 


on ws 


* 
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ſhips-captured, coming from New Orleans about the 
ſame time, ſpeaks to the ſame effect. Several letters 
mention the ceſſion to France as having taken place. 
In a letter of the 21ſt of April, Mr. C—— writes, J 
&« have availed myſelf of the arrival of our colonial 


« prefect, to put the ſhip Hector under French colours. 


By another letter of the 13th June, it appears, © that 
e the Fench flag was to enjoy all the privileges of the 
« Spaniſh charaQter,” In a letter of the 6th of May, 
it appears, * that the Americans were prevented from 
« ſending goods to that port, by the ceſſion to France, 


and by their uncertainty as to what reſtriQtiong 


* would be impoſed by their new neighbours, on whom 
* they look with jealquſy.” In the Peggy, it is 
ſtated, 12th May, that the King of Spain had ap- 
pointed Commiſſioners for the delivery of the colony 
to the French Republic. All theſe paſſages concur 
in pointing out the French. Governor, as the perſon 
exerciſing public authority and ſovereignty 
the French character as fully impreſſed. If the forms 
of the Spaniſh Cuſtom-houſe ſtill continued for pur- 
poſes of preſent convenience, that circumſtance alone 
gant the effect of other evidence, ſince 

the exerciſe of public authority is the main point to 
be conſidered, without enquiring whether every fubor- 


dinate officer had arrived, and whether the minute 


forms of every department of Government had been 
changed. If any farther evidence were wanting, it 
is abundantly ſupplied by the Act of the French Go- 
vernment, which proceeded under this poſſeſſion, to 
exerciſe the right of transfer, and actually conveyed 
away the ſettlement to America by a Treaty of the 
zoth of April, It may be ſaid, that the place would 
I 


there, and 


common to all law, that poſſeſſion is the ſubſtantial title 
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then bear the American character; but the anſwer is 
obvious, that although the treaty was of that date, it 
was not at this time ratified, and as the effect of a 
Treaty depends entirely upon the ratification, the 
mere engagement on the part of France would not be 
effectual to impreſs the American character, at the 
fame time, that it may be taken as an act of owner. 
ſhip, and as ſtrong evidence of the complete pofleſſion 
which France conceived herſelf to have obtained of 
_ colony. 


On the other 4 Arnold and Swabey. Whatever 


engagements might have been entered into by Treaty, 


the national character of the place could not be deem- 
ed to be altered, till that engagement was carried into 
effect, and actual poſſeſſion had been conveyed under 
it. This is to be contended, on the ſimple principle 


of property, and that without that, the ſtrongeſt ſpecula- | 


tive intereſt is only a right to the thing, but not in the 


thing, a right to demand poſſeſſion, but not the full 
right of property itſelf. Till poſſeſſion wag actually 
given, no change of ſovereignty can be held to have 
taken place. On. this ſhort ſtatement of the general 


law, as applicable to all property, it will be ſuffi-- _ 


cient to reſt the whole queſtion as to prineiple; It is 


material, therefore, to enquire what poſſeſſion had 


actually been taken in the preſent inſtance. It is not 
neceſſary to diſpute whether the whole eſtabliſhnient 
ſhould have arrived or not ; becauſe here no part of the 
eſtabliſhment could be faid to have arrived, inaſmueh as 
the conſtituent character, the perſon charged with the 


power of conſtituting this ſettlement to become a part of 


/ : the 


—  -. 


* 
— 


FO OO TT Re” — «],, «» 


* 2 — a =® 


W =. © 0. 00. % r 


HIGH COURT OF ADMIRALTY. 


the French dominions, had net arrived. Mr. Lauſſart had 
been ſent forward as a ſubordinate officer, to arrange 
matters for the delivery, but the capacity to accept de- 


livery was never communicated to him, as the aceredit- 


ed officer of France for that purpoſe. A delivery to him, 


not authorized by ſome public commiſſion to accept, 


would not have been a delivery in law to France, nor 
have enured to the due Execution of the Treaty. That 
Mr. Lauſſart found means to circulate ſomething like 
a public proclamation, is not neceſſarily a proof of 
ſovereignty; his own letters, and ſeveral expreſſions 
to be found in theſe papers, ſhew that it was not ſo 
conſidered at New Orleans. One letter mentions only 
that Citizen Lax/art had publiſhed a high-ſounding 
*«* proclamation, and that he was waiting to ſee the 
effect. The proclamation itſelf does not _— 
a word indicating that he had taken poſſeſſion. In 

another letter it appears more obviouſly that he had 
not, from theſe terms, If the taking poſſeſſion had 
taken place, I ſhould have given the nationality to 
Mr. Merrian, and he would have put himſelf in rule 
for obtaining it; as it has not, I have recommended 


* him to go to France, &c.” In the letters of the 


Peggy, the mention of the Spaniſh Commiſſioner, and 
of the formal poſſeſhon to be transferred, is ſpoken 


of as a thing in futuro, and as a form eſſentially neceſſary 
to inveſt the Government of France with the full and 


complete dominion, So the paſſages that have been 
referred to, reſpecting the French flag, deſcribe it 


as intended to convey equal privileges, as if the poſe 
lion had taken place, furniſhing, in that expreſſion, 


a neceſſary inference, that the actual poſſeſſion had 


not been transferred. In addition to all this evidence, 


6 there 


109 
Fama. 


— — 


Feb. n—_ 
1804. 


Majeſty not having taken place. That although 


2 of concerting with the Spaniſh Government, arrange. 


ever that might be—full poſſeſſion, if ſhe had obtained 


2 into effect. 


no formal ſurrender had taken place; but as to the 


= French ſettlement are more to be regarded, than 
the mere ceremonial of formal ſurrender ; and among 
the chief characteriſtics of a national eſtabliſhment, is 
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there is the corroborating teſtimony of the Spaniſh 
Governor, in a certificate of November 18th, which 


ſtates that Louiſiana was then ruled and governed 
„ by the Spaniſh laws, the ceſſion by his Catholic 


« Citizen Lauſſart, the colonial Prefect, had reſided in 
this city from the end of March, for the purpoſe 


* ments preparatory to the delivery; he had not ex. 
« erciſed, nor could exerciſe, any juriſdiction, by 
& reaſon that the power of the Spani/h Government 
© continued entire till the moment of the act of tak- 
ing poſſeſſion.” On weighing the whole of this 
evidence, the Court cannot but be convinced, that 
no actual poſſeſſion had taken place. As to what i ls 
faid of the ſubſequent transfer to America, that proves 
no more than that France conveyed her right, whit- 


fo much,—or a mere proſpective right, if, in fact, het 
own title was executory only, and not at that time 


In reply, the King's Advocate aid Laurence. me 
argument on the other fide amounts only to this, that 


importance aſcribed to ſuch a ſolemn act of delivery, 
it is not ſupported by any reference to authorities, nor 
is there any obvious reaſon pointed out, for confidering 
that circumſtance as effential to determine the national 
character of the place. The ſubſtantial incidents of 
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to be reckoned that which appears in theſe caſes, of an 


almoſt excluſive navigation to France. Could a pub- 
lic act of ceſſion be deemed more material, than it 
has been ſhewn to be in the preſent argument, as 


between the two contracting nations, it would by 


no means follow that it was incumbent on a 
third power to acquieſce in all the ſubterfuges, by 
which it might be attempted to conceal the real cha» 
rater, - and the ſubſtantial intereſts of the place.— 
The queſtion has been argued only on the grounds 
of an ordinary tranſaction between the contracting 
powers. Whereas this important circumſtance is to 
be taken into the account—That the rights of war 
have interpoſed to modify and controul the general 
rules, by which the queſtion of property and national 
character is to be decided. Among the limitations 
ariſing out of ſuch a ſtate of things, one of daily ap- 
plication in this Court is, that if the bargain is com- 
plete, and the price paid, no delay in transferring the 
title, with a view of keeping off as long as poſſible 
the riſk of the Belligerent party, will prevent that 


riſk (a) from attaching on him. It is the ordinary rule 


applied to ſhipments, made for the account ꝙ the Bel- 
ligent party, but under an agreement that the neutral 
merchant ſhall ſuſtain the riſk in tranſitu. Analogous to 
that colluſive expedient of retaining a nominal title in 
the neutral merchant, to prote& goods really become 
the property of the Belligerent, would be the ſituation of 
nnn. if it could be maintained, that Spain 


* — 2 l 


(a) Sally, ou, ſupra, vol. 3. p. 300, and e 
N mike 


might hold a nominal poſſeſſion for any length of 
— time, for the benefit of Fance, by which France 


view, whatever may be the qualifications which the par- 
ties themſelves may attempt to put upon the actual title 
of property and national character, the Court will con. 


and with reference to the rights of war, which. a third 


which the queſtion of ſovereignty over a country 


directed to be locked up, and che Judgment was re- 
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would reap all the advantages of a connection - with 
the place, as a colonial eſtabliſhment, without ſub- 
jecting it to be conſidered as a French ſettlement. The 
conduct of the whole proceeding fully juſtifies ſuch a 
repreſentation, The agreement to cede was made 
clandeſtinely by the Treaty of Idelphonſo in 1796. 
The price has actually been paid in the aſſignment of 
territory in Italy to one of the Family of Spain. The 
benefit of a colonial eſtabliſhment has been ſubſtan. 
tially conferred, and therefore the queſtion is not, by 
what ſyſtem of juriſprudence the Court ſhall judge 
of the form neceſſary to a complete ſurrender, but 
whether in effect Spain has not continued to hold this 
ſettlement for the benefit of France, and ſubſervient to 
the purpoſes of the French Government. In this point of 


ſider the queſtion in ſubſtance, rather than in form, 


uy has RENTS in the event. 


* * oof q 
* 4 


At the concluſion of the argument, the Court men. 
tioned a caſe of Wroughton againſt Mann 1780, in 


ceded by Treaty, but not actually delivered, had un- 
dergone much diſcuſſion. The libel in that caſe was 


ſer ved. 


JuDomEnT. | 
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Jovouner. | Tu. . 
Sir W. Scott.— The preſent tis is or: * 1 5 
one, reſpecting the ſiluation, in which hh people of 1804 


a diſtant ſettlement are placed, by a Treaty of the 
State to which they undoubtedly belong, and by which 
they are ſtipulated to be transferred to another power. 
The caſe proceeded for a conſiderable time without 
diſpute as to principle, on a mere enquiry into the 
fact of poſſeſſion ; under an underſtanding, as I ap- 
prehended, that if poſſeſſion had not been taken by 
France, the French character could not be deemed 
to have attached, The queſtion has however now been 
fully argued as to the principle of law, whether the 
Treaty did not in itſelf confer full ſovereignty and 
right of dominion, and whether the inhabitants were 
not ſo ceded by that Treaty, as to become imme- 
diately French ſubjects. Another queſtion has alfs 
been ſtarted, reſpecting the Treaty of Idelphon- 

0, whether ſuch a Treaty made clandeſtinely, as 
it is faid, during ho/tilities, and with a proviſion 5 
that it ſhould not take effect till after the war, is not 

o be conſidered in the light of a fraudulent covering 

of French intereſts, for the purpoſe of defeating the 
Belligerent rights of this Country. This latter queſ- 
tion cannot, I think, fairly be brought ihto diſ- 
uſhon ; nor is it neceſſary to decide, what would be 

he fituatioh of a neutral country, delivering up its 
ights to one Belligerent, and continuing to nurſe 
and feed the colony fot the benefit of that Belligerent 15 
ring the war. It is, I ſay, needleſs to enquire, ih | 


he preſent caſe, what rights of war would accrue | 
vol. v. 1 ang 


498 
* 


* 


| te this colony as a colony of France. On the re 


' paſſed by the mere words of the Treaty, without 
actual delivery, was in the firſt ſtages of this caul 


of the thing with poſſeſſion. A queſtion bas des 


Jaw of nations, or from that which is only col 


to the other Belligerent from ſuch a condi be. 


became herſelf a party in the war, and was as much 


" nm. # 
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cauſe. Spain, very ſoon after the ſigning of that Trey 


expoſed to the attacks of this Country in all her ſet 
tlements, as they could have been in the poſſeſſion 
of France, It is impoſſible, therefore, that Spain 
can be faid to have lent her aid and aff ſtance as a 
neutral Country during the war, to nouriſh and pro. 


turn of peace, no objection in the way of proteſt or 
public reclamation was made againſt the Treaty or 
the part of this country. I ſhall therefore diſmiſs thi 
branch of the argument, as not fairly ſupported by 
the circumſtances of the caſe. The other queſtia 
of law, how far full ſovereignty can be held to har 


not mooted. As it has now been brought into di- 
cuſſion, it is fit that I ſhould give my e upon 
it. 
It is to be obſerved then, that all corporeal property 
depends very much upon occupancy. With reſped 
to the origin of property, this is the Sole foundgtion 
Quod nullius oft ratione naturali occupanti conceditar, 
So with regard to transfer alſo, it is univerſally hel 
in all ſyſtems of juriſprudence, that to conſumma 
the right of property, a perſon muſt unite the 4s 


made indeed by ſome writers, whether this 06 
ceſlity proceeds from what they call the naturd 


ventional, Grotius ſeems to conſider. it as pt 
| ceedllf 
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ceeding only from civil inſtitutions (a). | Puſſen- - 


dorf (b) and Pothier (c) go farther, All con- 
cur, however, in holding it to be a neceſſary prin. 
ciple of juriſprudence, that to complete the right 
of property, the right to the thing, and the po: 
ſeſſion of the thing itſelf, ſhould be united; or, ac- 
cording to the technical expreſſion, borrowed either 
from the civil law, or as Barbeyrac explains it, from 
the commentators on the Canon Law, that there 
ſhould be both the jus in rem, and the jus in re. 
—This is the general law of property, and applies, 
I conceive, no lels to the right of territory titan to 
other rights. Even in newly diſcovered countries, 


| where a title is meant to be eſtabliſhed, for the firs 
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(a) Que la deliverance de la choſe meme que l'on transfere a 
autrui n'eſt n&ceſſaire qu'en vertu des loix civiles,—B. 2. c. 6. 
14. Barbeyrac's Tranſlation. | © 

(5) Cela pole, il eft clair, que les conventions toutes ſeules ſuf 
fiſent pour faire paſſer d'une perſon à Pautre la proprietẽ conſt- 
derẽe purement & {implement comme une qualité morale, ds - 
tachee de la poſſeſſion; mais lorſque Vidte de la proprietẽ ren - 
ferme de plus un pouvoir phyſique, que met en état de faire actu- 
ellement uſage de ce droit il faut, outre Vaccord mutuel, que Ia 
choſe meme ſoite delivr6e. C'>> une ſuite des maximes naturelles 
de la raiſon, & non pas des ſeuls reglements du droit politif, - 
Puf. l. 4. r. 9. 68. 5 


(e) Quoiquil ſoit de cette queſtion traitte ſelon le pur droit 


naturel, que nous abandonnons a la diſpute de I'Ecole, le principe 
du droit Romain, que le domaine de propritté d'une choſe ne 
peut paſſer d' une perſon à une autre, que par une tradition relle 


ou feinte de la choſe, etant un principe recu dans la Juriſprudence, 


comme en conviennent ceux, qui ſont de opinion coatraire, nous 
derous nous y tenir,w-Pithier, v. 4+ p. 437. e, 


34 


12 tug, 


eſpecially, ſuch a proceeding is become almoſt 2 
matter of neceſſity, with regard to the colonial 
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time, ſome a& of poſſeſſi on is uſually done and 


proclaimed as a notification of the fact. In transfer, 
ſurely, where the former rights of others are to be 
ſuperſeded, and extinguiſhed, it cannot be leſs ne. 
ceflary that ſuch a change ſhould be indicated by ſome 
public acts, that all who are deeply interefted in the 
event, as the inhabitants of ſuch ſettlements, may be 
informed under whoſe dominion, and under what 
laws they are to live. This I conceive to be the ge- 
neral propriety of principle on the ſubje&, and no 
leſs applicable to caſes of territory, than to property 


of every other deſcription. 


It wilt be only neceſſary to enquire then, whether 
the practice has been conformable to what we might 
conceive to be the. true principle of law, On this 
point no doubt can be entertained. The Corps Diple- 
matique is full of inſtances of this kind: Where 
ſtipulations of Treaties for ceding particular countries 
are to be carried into execution, ſolemn inſtru- 
ments of ceſſion are drawn up, and adequate powers 
are formally given to the perſons, by whom the actual 
delivery is to be made. In modern times, more 


eſtabliſhments of the States of Europe in the new 
world. The Treaties by which they are affected 
may. not be known to them for months after they 
are made. Many articles muſt remain executory 
only, atid not executed, till carried into effect ; and 
until that is done by ſome public act, the former 


ſovereignty muſt remain. Amongſt the inſtances that 
might be cited to thew what the practice has been on 


255 this 
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this lubjed, I will mention only a few. On the 
ceſſion of Nova Scotia to France by Treaty, 21ſt July, 
1667, the act of ceſſion, which purports to be made 


in conſequence of the Treaty, was not drawn up 


till February 1668, when full powers were ſent out 
to deliver up the ſettlement to the perſon who ſhould be 
empowered to take poſſeſſion, under the great ſeal of 
France, Another inſtance, which comes nearer to 
the preſent queſtion, is to be found in the proceed- 
ings which took place when this very ſettlement of 
Louiſiana was ceded by France to Spain in 1762, 
It paſſed by act of ceſſion drawn up in ſolemn farm, 
and dated more than a year after the Treaty itſelf, 
Indeed modern hiſtory abounds in ſuch inſtances. II to 
theſe it were neceſſary to add the authority of a judi- 
cial recognition of the principle, I think the caſe of 
Wroughton againft Mann, to which I alluded on the 
former day, is ſtrongly in point. That was a caſe 
before the delegates on appeal in a revenue cauſes 
The Act of Court pleaded, ** that Eaſt Florida was 
ceded to Spain by Treaty of 1803, and that eighteen 


months were allowed for emigration. adly. I hat 


notwithſtanding the Treaty, the Engliſh laws conti- 
nued till the Spaniſh Government arrived and received 
delivery from General Tonin; and the formal in- 


ſtruments, under which poſſeſſion was afterwards 


taken, were exhibited.“ The oftence charged wag 
an act of importation contrary to the Britiſh Revenue 
Laws, long after the ratification of the Treaty, but 
before the arrival of the Spaniſh Governor, and the 
actual delivery. Objections were taken to the alle. 


gation, ſimilar to the arguments which have 82 | 
7 ur 
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urged in the preſent caſe, viz. * That the country 
had paſſed to Spain by virtue of the Treaty; that 
the continuance of Britiſh poſſeſſion was but an uſur- 
pation; and that the offence was no longer amenable 
to the Britiſb laws. If that could have been ſuf, 
tained, the plea muſt have been bad ; but it was not 
ſo held. The Court. of Delegates were of opinion, 
that the contract was merely executory, and till it was 
carried into execution, the Britiſh poſſeſſion, and the 
Britiſh laws, continued in full force. On this 
ground the allegation was admitted, The cauſe pro 
ceeded, and went off afterwards on failure of proof 
as to the fact; but the opinion of the Court, as to 
the law, was fully declared by the admiſſion of ſuch 
a plea. I am of opinion, therefore, that on all the 
Se grounds of reaſon or practice, and judicial 
recognition, until poſſeſſion was actually taken, the 
inhabitants of New Orleans continued under the for, 
mer ſovereignty of Spain.—Then as to the fact of 
poſſeſſion, There are undoubtedly ſome expreflions 
in theſe letters, which might raiſe a ſuppoſition, 
that the perſon who had arrjyed, had taken poſſeſſion 
on the part of the French Government, A letter 
from a French Loyaliſt expreſſes * the expectation of 
French troops and a civil officer to take poſſeſſion, 
and make Frenchmen of us, who are now Spaniard:." 
It is afterwards ſaid, that citizen Lauſſart had arrived 
to take poſſeſſion. A proclamatiqn is iſſued by him, 
which is drawn up very much i in the preſent tenſe; 
but that mode of ſpeaking is uſed alſo, I obſerve, 
relative to ſome circumſtances which had certainly 
pot taken place, as“ that the military Prefect yer 
wi 
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with him troops, &c.” when it is certain that not a 
ſoldier had appeared. From other parts of the evi- 
dence, I think it is ſufficiently -clear, that he was 
either not the perſon who was charged with the a& 
of taking poſſeſſion, or that ſome conſiderations had 


induced him to defer it. A letter written by him 


ſtates, © if the taking poſſeſſion had paſſed, c.“ 
There is alſo the Convention entered into : © That 
the French flag ſhould enjoy the ſame privileges, as 
if the poſſeſhhon had actually been taken.” Theſe paſ- 
ſages ſtrongly indicate that the aQual delivery had not 
paſſed, —Then comes the certificate of the Spaniſb 
Governor, accompanied by an inſtrument equally 
formal, from A Conſul. Theſe are; I 
think, deciſive as to the fact. They ſtate, that Citi- 
zen Lauſſart had arrived in March to make the ne- 
ceſſary arrangements, but that no ceſſion had taken 


place, and that he had never exerciſed any juriſdic- 


tion, On the whole of this evidence I am led to 
conclude, either that Mr. Lawſart was not the perſon 
authorized (a) to take poſſeſſion, or that the act of 

cCeeſſion 


1— — 


(a) It appears from the American papers, Dec. 13, 1803, that 
Mr. Lauſſart was the perſon who afterward: took poſſeſſion z 
* that a few days previous to that date, the province of Louiſiana 
was, with all due ceremonial, ſurrendered to the French Repub- 
lic. The Governor Salcedo, and the Marquis de De Gafſa Calve, 
acted as Commiſſioners on the part of his Catholic Majeſty; and 
the” colonial Prefect, Citizen Lauſſart, as the repreſentative of the 
French Government. From the ſame authority, Fan. 23, 1804, 
it appears that, 20th Dec. 1803, poſſeſſion was formally ceded by 
France to the A b Governor, with appropriate ceremonies, 
—The concluding paragraph deſcribes the new u eſtabliment to 
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, The eeſſion had from ſome cauſes been deferred. In this 
—-=—- ſituation of things, it appears to me, upon the grounds 
F th” before ſtated, that the colony muſt be conſidered as 
« continuing, at the time of capture, under the doini. 
nion of Spain, and conſequently that theſe perſons, 
as Spaniſh ſubjects, are entitled to reſtitution, | 


130 
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| FADRELANDET, Hoo, 
' Feb. 23d, | | 


ns was a caſe of @ demand of joint capture, on 
I extion— - the part of the Camperdown cutter, againſt which 
Claimant was not it Was objected, that the allegation did not aver the 


diane of ere, ferted joint captor ever to have been ſeen by the cap- 


time of capture, 


and that it was tured veſſe 192 


Not averred to 
have been 


Mans * On the part of the actual captor, the King's Adus- 
3 cafe.— This capture was made ſo long ago as 17th 
| Bheclaimant was April, 1800, and has been the ſubject of a very long 

a litigation, without any interpoſition on the part of the 
the fiſt by * aſſerted joint chaſer, till the 5th Auguft 1803. This 


bor eg delay muſt be taken as affording a ſtrong inference 
Implication, againſt the reality of the claim now ſet up; even on 
the mere ground of delay, a queſtion might juſtly be 
raiſed, Whether the actual captor, being ſuffered 
to proceed alone, and at a great expence ſo long, 
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Have confiſted principally of Frenchmen. * The Governor has con- 
firmed the Municipality, which conſiſts ef a Mayor, Council, 
Secretary, and City Treaſurer. They are all Frenchmen, The ſame 
| duties are paid as under the old regime.“ | 


3 


- 


ſhould 


77 * & & 


HIGH COURT OF ADMIRALTY, 


ſhould not be protected againſt latent claims of this kind, 
that were never advanced till the main intereſts of the 
cauſe were ſucceſsfully eſtabliſhed. It will, at leaſt, be 
required that a very clear caſe ſhould be made out to 
ſupport the claim, eſpecially as the preparatory examina- 
tions make no mention of ſuch a veſſel being in ſight. 
The plea ſet up is, that the Earl Spencer and the Cam- 
perdown were both lying in Dover Roads, when the 
boatmen brought intelligence of the prize. The Zar! 


Spencer filed ſirſt at eight o'clock. The eutter, re- 


ceiving the intelligence afterwards, and learning the 
courſe that the Earl Spencer had taken, followed at 
nine. It is alleged, that, at one o'clock, the Camper» 
doom ſaw the Earl Spencer and the prize, but it is not 
averred that the prize ſaw them, only that the Far 
Spencer did. A fog came on, and they purſued their 
courſe till four o'clock. The capture was made at 
one, as it is alleged, at the diſtance of about ſeven 
or eight miles from the Camperdown, and fo near as 
to be within hearing of the guns. It is alledged that 
the Earl Spencer knew them to be in chaſe, but not 


that the prize had any ſuch apprehenſion, only that 
they were near enough to hear the guns, and to Baue 
been ſeen at the 80 of the capture, if ſight had 


not been intercepted by a thick fog. It is not averred 
that they were in ſight at the time of capture, nor that 
the captured veſſel knew them to be in chaſe. One 


of theſe facts is effentially neceſſary; for although a 
joint chaſer may ſhare, though obſcured-at the time of 


capture by an accidental fog, ſuch a claim has never 
been ſupported, unleſs when it has appeared. that the 


tip 
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- fp was known by the enemy, as well u by th 
— friend, to be in chaſe. 


Feb. 236, 
1804 


On the other fide, Laurence, —If the facts of the 
cleim can be well founded, they will not be barred by 
the objection to the time at which they are brought 
forward. Notice was given much earlier of an in- 
tention to claim, and nothing more can be required, 
It is by no means neceflary that the party ſhould 
actually interpoſe in the litigation, inaſmuch as he 
cannot_be made a party to the ſuit, nor is he ſubje& 
to coſts and damages, the whole proceeding being pro- 
perly the act of the captor. As to the merits of the 
caſe, it is admitted, that a tp intercepted by a fog 
from being in ſight, may maintain a title to ſhare. 
The caſe turns therefore upon the ** of Joint 


chaſing.— 


The Court interrupted the . obſerving—All 
that is now averred in this allegation 1s, that the per- 
ſons on board the Camperdown ſaw the prize. That 
alone will not be ſufficient, as it is a principle of law 
which has been laid down again and again here, and 
in the Court of Appeal, that a caſe of joint capture 
cannot be proved only by witneſſes on board the ſhip, 

kimi 3 e 


. Stunden of the veſſels may be 
proved by the log. | 


Court. —This allegation is given after a very heavy 
* in which 35 intereſt of prize altogether 
. has 


/ 
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has been for a long time conteſted in this Court and 
in the Court of Appeal. I cannot but think that at 
this late time the claim comes forward very unfavour- 
ably, after very heavy expences have been incurred, 
It is certainly not neceſſary for a joint captor to give 
an appearance throughout the whole of the ſuit; that 
would only be to incur additional expence. At the 
ſame time, it may be a great hardſhip on the actual cap 
tor, that he ſhould be expoſed to the whole burthen 
of the litigation, whilſt the queſtion is in doubt, and 
that the conſtructive captor ſhould afterwards come 
forward to ſhare in the event, without taking any part 
of the riſk. I cannot but think that it would be a 
fortunate circumſtance, if the Court ſhould lay down 
ſome rule upon this ſubject, ſuppoſing it eompetent to 
do ſo, that an allegation ſhould not be admiſſible, un- 
leſs it is given during the ſuit, and before the actual 
captor has fought the whole battle. The cohſtructive 
captor will ſtill retain conſiderable advantage in not 


being ſubject to coſts and damages; becauſe as the 


whole act of capture is the act of the captor, he is the 
perſon that muſt ſuſtain it. It will be for the further 


conſideration of the Court, whether ſome ſuch rule 
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may not be conſiſtent with juſtice, and well ſuited to 
the general convenience of all parties. The allega- it 


tion, as jt now ſtands, cannot be admitted, ſince it 
has been repeatedly decided by the higheſt authority 
of the ſuperior Court, that a claim of this kind can- 
not be eſtabliſhed on the ſole teſtimony of -perſons 


ſwearing in their own behalf, and that no! ſuch claim 


ought to be admitted. That the Camperdown 'ſhould 
have been known to the Earl Spencer to be in chaſe, 
would not be a ſufficient averment, becauſe it might 


— 


The be known only from information, If it can be al. 
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Corppt- leged that the Camperdown was ſeen by the Earl 


E Spencer, and that ſhe was intercepted only by an acci- 
1364 dental fog at the time of capture, it may ſupport the 
principle, provided that fact is proved by the evidence 

of perſons on board the Ear! Spencer; for I have al- 


ready ſaid, that the evidence of perſons on board the 
aſſerted joint captor alone will not be ſufficient. If 
this fact can be eſtabliſhed, it may alſo eſtabliſh the 


fact, that ſhe was ſeen by the captured veſſel, as yell 


as by the actual captor ; for I ſhall certainly require 


both theſe facts to be eſtabliſhed, —one by 


direct evi - 


dence, the other by implication and neceſſary in. 


ference. If theſe averments can be made, . 


don may be admitted. 


2 2 28th. The Mlegation not having been 
reformed, the Judge n. the ſame. | 


Mar. th, 
1804. 


= capture, 1 
nter allega- 


tion, that the 
ins had the 


ſheered off 9 ture had diſcontinued the chaſe, and was ſtanding on 


contrary route, 


/ 
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Hls was a caſe of joint capture on a counter alle- 
gation offered on the part of the actual captor, 


under the partir a different courſe at the time of capture. 


cular circum- 
ſtances of the 


eaſe, rejeted. On the part of the Claimant, the King's Advocate 
ſtated— That it appeared in evidence, that the Mi- 
nerva had engaged the enemy at four o'clock in 


the morning, but having only one gun was beaten 


off L 


* 


_ 


Miranda ſtating, that the claimant in joint cap- 
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ad 


off; that ſhe dogged the prize throngh the whole The 
of the day, and was in ſight when the capture was 


effected in the evening by the Miranda 


under French colours. 1 That under ec K this 


ſchooner did ſtand aloof at the appearance of the 


Miranda, owing to her being under French colours, 


it could by no means be conſidered as ſuch, diſconti- 


nuance of the chaſe, as would: defeat the claim of 


joint capture. 


On the other. fide, 2 1 was a 
ſmall tender, ſent out to impreſs men, and carried one 
gun only, for the purpoſe of bringing to Engliſh mer- 
chant veſſels. There was no animus capiendi, there- 
fore, in her firſt purpoſe, nor any commiſſion by which 
ſhe was authorized to make captures. Under ſuch 
circumſtances, nothing ſhort of actual aſſiſtance could 
be ſufficient to eſtabliſh a claim to ſhare in prize. It 


is indeed alleged, that the ſchooner had attempted 


an engagement in the morning, but ſhe was beaten 
off, and obliged to keep all day out of gun-ſhot. It is 


not to be imagined, therefore, that ſhe ebuld be an 


object of terror to the enemy, or that ſhe could retain 
a purpoſe of reſuming” farther operations againſt this 
veſſel, The fact is not denied that the was ſtanding 
aloof at the time of capture; on the other fide, it is 
not admitted, but denied, that this abandonment of 


her purpoſe was owing to the appearance of the M.. 


randa under French colours. 


JuDoMENT. 


Sir W. Scatt.—The queſtion - to be. Aa ia, 


Whether the — if proved, will have the ef · 


fect 
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maling off. It is, I think, highly improbable, that after 
having hung upon the enemy all day whilſt alone, ſhe 
mould have ſheered off, on ſeeing another veſſel under 


to entitle them to make prize, for the benefit of their min of 
war.—Vide. ſupra Melomane, 
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fect of excluding the claim of joint capture brought 
by the Admiralty, in virtue of the ſervices of this 
non-commiſſioned veſſel (a). It appears that the 
ſchooner had maintained a ſevere engagement in the 


morning, and though beaten off, ſhe had hung upon 


the enemy through the whole day. It cannot be de- 
nied, therefore, that there had been at firſt an animu; 


' eapiendi; and it is, I think, to be inferred from her 


ſubſequent conduct, that the conteſt was not given up 
on her part, but deferred, until ſome more propitious 
opportunity of effecting the capture might offer. Had 
not this been her intention, ſhe would have taken 
ſome other courſe, inſtead of continuing, as the did, 


within ſight. of the enemy through the whole day. 


The privateer came up, and, as it is repreſented i in this 
counter allegation, chaſed firſt under Engliſh colours; 
and it is aſſerted, that the ſchooner was at that time 


Britiſb colours join in the chaſe. Under the view which 
Thave taken of the conduct of the ſchooner, ſcarcely 
any evidence would convince me of ſo improbable an 


act, as that ſhe had at that time diſcontinued the chaſe; 


or if ſhe at all altered her courſe, it muſt, I think, 
have been r the French co 


8 
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(s) The ſchooner was one of 1 veſſels ſent out by men of 
war in the Channel to impreſs men, though without any authority 
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lours, which it is admitted, the Miranda did at one time 1 
aſſume. The privateer afterwards fired a gun, and — 2 
hoiſted Engliſh colours; the prize ſtruck, and imme- up 
diately the ſchooner came up. All theſe facts fully 
perſuade me, that ſhe was in reality continuing the 
chaſe, and that if there was any falling off, it was 
only during the time whilſt the privateer was under 
French colours, which, though not done with any 
view of deceit, might 8 
poſe on the part of the tender, owing to the utter im- 
poſſibility of accompliſhing her deſign under ſuch cir- 
cumſtances. The queſtion being, Whether the facts 
alleged in this counter-allegation would, if proved, 
have the effe& of excluding the tender, or rather the 
Admiralty in her right, and my opinion being that 
ſcarcely any evidence could ſupport the averment, that 
the tender had ſheered off, gtherwiſe than owing to 
the appearance of the Miranda under French co- 
lours, I am inclined to pronounce that this counter 
allegation could not have the effect of excluding 
the claim of joint capture, and that it muſt be 
rejected. | 


. 

| 
o 
. 


THEMERCURIUS, Jonanin 7 i, 
m= 1806. 
FOR the W of * diſproportionate ex Property of ima 
pences in ſmall claims, the Court had permitted —_——— 
property under the amount of -£100 to be n pence of a formal. 
without the expetics of SPI: | framed to the 


5 


extent 100 /. 
refuſed to 10 


tuineas. 


128 CASES DETERMINED IN TAE 
The In thir caſe, Arnold moved the Court to allow the 
e kae indulgence to a property eſtimated only a At 100 


"Mar, 
* guineas. 2 15 


The Caurt faid-—That it was neceſſary to confine 
this indulgence to. ſome definite amount; that what- 
ever was the ſum fixed, there would be always other 
fums juſt exceeding that, which might not be diſtin- 
guiſhable in principle; at the ſame time, that it was 
neceffary to adhere a ans" down. | 

- Motion refuſed. | 


hy 
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ContraR in con- 1 was a queſtion an the legality of 4 contrat 
7p eg made for colonial produce, in tramſtu 10 Muy, 


war, for the 


transfer of colo. 1 80g, before-the war, but in avowed OPIN of 


nial property, in 


ler,“ eis war on the part of the contracting parties. 


illegal. 

On the part of the Capture, the King's Advocate 1 
Parſons. — This queſtion relates to a very conſiderable - 
quantity of colonial produce, in this and in other: veſ· 
ſels, ſhipped as Dutch property, on board a Dutch ſhip 
and bound to Holland, but purchaſed in itinere by 
Mr. Jonaſſon, of Embden, under a contract of the roth 
of May 1803. The caſe has been admitted to farther 
proof, and it now appears, from the affidavit of Mr. J. 
naſſenand the letterserhibited, that the Durchowners firſt 
applied to him in March, under apprehenſion of war; 

to neutralize the property, but that he rufuſed; that | 
bey then offered to ſell, and he acceded to their pro- 
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poſals and made this purchaſe. The contract ſtipulates Fe 
that the Dutch owners ſhould endorſe the bills of "FB 
lading to the purchaſer, on their arrival in Europe. J 
It cannot therefore be conſidered as a complete tranſ- 40+ 
fer, ſo as to charge the title of property. But, inde- 

pendent of that objection it is a contract that could 

not be be ſuſtained in point of law, inaſmuch as it is an 

eſtabliſhed principle, that property cannot be transferred 

from the enemy in tranſitu, in time of war, or in con- 
templatlon of war. Exceptions have been allowed in fa- 

vour of particular transfers made on the eve of hoſtili- 

ties, but only in caſes where that event has been 

wholly unforeſeen, and manifeſtly out of the contempla- 

tion of the parties. In this caſe, on the contrary, the con- 

templation of war, and the apprehenſion of capture, is 

the ſole foundation of the whole proceeding. This 

purpoſe is admitted and avowed by the parties them- \ 
ſelves, through the whole negociation, ſo that no dif. 

pute can ariſe on the fact. On principle it comes di- 

rectly under the authority of the Negotie en Zeevaart, Supravel. . 
the Dankebar Africain, and that whole claſs of caſes.. 
As to the fairneſs of ſuch a tranſaction on the part of 
the purchaſer, he is as much implicated in the unneutral 
purpoſe of protecting the property of the enemy from 
the danger of war, as Mr. De Coninck was in the caſe 
of the Rendſborg, by the ſame fort of avowal of the 
main object of the transfer, e | 
ties in that negociation. | | 


On the other fide; Arnold and Laurence — s to 
the fact of the purchaſe, it is to be conſidered un- 
doubtedly as. a real and bona fide tranſaQtion on the 
part of the purchaſer, E 


VOL, v. ſo 
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ſo far from lending himſelf to defeat the rights of war 


Facaanien, that he had rejected every propoſal of advantage that 


ET had been made to him for that purpoſe. It is alſo a 


ſtroyed, could it be ſuppoſed that no title could have 


of war has been brought into the 


full and complete transfer in point of law, and in no 
manner imperfect on account of the engagement to in- 
dorſe the bills of lading when they arrived. Such an 
act would naturally be required, as evidence of 


the property, and more particularly to entitle the par- 


ties to receive the goods from the maſter of the ſhip; 
but it can by no means be conſidered as the ſubſtance of 
the transfer, or as an eſſential part of the title of the pur. 
chaſer. If the bills of lading had been by accident de- 


been made? It is rather the undertaking to do further 
acts to ſecure a title than an eſſential part of the con- 
tract of ſale. As to the other objection that has been 
urged againſt it as a transfer in tranſitu, it is to be re- 
membered that the whole of that claſs of caſes relate 
to transfers in time of war, by which a new ſtate of 
things is introduced; and though the comemplation 


there is no caſe extant in which ſuch a transfer | 
having taken place before hoftilities, and before the 
character of enemies property, had attached, has been 
pronounced illegal. The contemplation of war, in 
this caſe, was a mere mercantile ſpeculationcommencing 
three months before the war broke out, by which the 
individual choſe to give up a part of his property to 
fecure the reſt. If ſuch a tranſaction is to be brought 
within the range of rules, which are juſtified only as 
rules of war, what limits will in future be aſſigned to 
che operation of theſe rules? In the time of profound 
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be ſuppoſed to form a part of all mercantile ſpeculations, 


| = 


13 


and yet no one would ſay, that the legality of ſuch FagonniCn, 
a ſpeculation could on that ground be calledin queſtion. Jie 5b, 


The rule of law has hitherto been applied only to: 
transfers in time of war, which introduces a new ſtate 


of things for a known and definite period. It is the 


law for the time of war. To apply it to antecedent 
tranſactions, would be indefinite in extent, and moſt 
vexatious to the free ſpeculations of trade. The ſhip- 
ment, the ſale, and detention of this property were all 


prior to the breaking out of hoſtilities, and therefore 
this contract cannot fairly be made ſubject to any ſuch 


principle. 


JuDGMENT. - 

Sir W. Scott. — This queſtion ariſes on parts of 'ſe- 
veral cargoes put on board Dutch ſhips in January 
and February 1803, and brought in under the general 
embargo on Dutch property, previous to hoſtilities, in 


the month of May. The property is documented 


for the account and riſk of certain eſtates in Surinam; 
and certainly, if it was not allowable under any con- 
ſiderations to aver againſt the evidence of the ſhips 
documents, it muſt be ſubject to condemnation as 
Dutch property. But the Court has opened a door 
to ſuch claims, in oppoſition to the averment of the 
ſhips papers; and it has done this, on a conſideration 
of the fair courſe of mercantile ſpeculation in time of 


peace. Ir has even allowed a change of property 
in tranſitu, by the (a) transfer ofthebills of nite: where 


il * 
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(a) In the 7a and Kue and other caſes 
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it had been done without any view of accommodation 
to relieve the ſeller from the preſſure or proſpect of 
war. In the preſent inſtance, there is no proof of 
any transfer of the bills of lading, except as to one 
or two parcels of goods belonging to the widow r 
Noble, which do indeed bear an endorſement, but, 
whether they were ſo endorſed before or after the 


war, it does not appear. This alone would be ſuffi. 


cient to defeat the claim; ſince, till the bill of lad- 
ing was ſo endorſed, the contract would, I appre- 


hend, be a thing remaining in covenant only: It 


might ſubje& the party to an action damni dati, but 
it would not amount to a transfer, being only an engage · 
ment that the goods ſhould be transferred when they ar- 
rived. That a transfer may take place in franſitu, has, I 

have alreadyobſerved, beendecided in two or three caſes, 
where there had been no actual war, nor any proſpect of 
war, mixing itſelf with the trauſaction of the parties: But 
in time of war this is prohibited as a vicious contract; 


being a fraud on belligerent rights, not only in the 


particular tranſaction, but in the great facility which 
it would neceſſarily introduce, of evading thoſe rights 
beyond the poſſibility of deteQion. It is a road that, 

in time of war, muſt be ſhut up; for although honeſt - 
men might be induced to travel it with very innocent 
intentions, the far greater proportion of thoſe who 
paſſed, would uſe it only for ſiniſter purpoſes, and 


with views of fraud on the rights of the Belligerent. 


This, however, is not a contract made in time of war; 
and therefore an important queſtion is raiſed, Whe- 
ther the contemplation of war would have the ſame 
effect in vitiating theſe contracts as actual war? It can- 


not be ſaid that all engagements in the proximity of 


2 . War, 
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war, into which the ſpeculation of war might eater, 
as for inſtance, with regard to the price, would there- 
fore be invalid. The contemplation of war is — 
doubtedly to be taken in a more reſtriQed ſenſe... 

if the contemplation of war leads immediately to 12 
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transfer, and becomes the foundation of a' contract, 


that would not otherwiſe be entered into on the part 
of the ſeller; and this is known to be ſo done, in the 
underſtanding of the purchaſer, though on his -part 
there may be other concurrent motlyes, as in the caſe 
of the Rendſborg, ſuch a contract cannot be held 
good, on the ſame principle that applies to invalidate 
a transfer in tranſitu in time of actual war. The mo- 
tive may indeed be difficult to be proved — but that will 
be the difficulty cf particular caſes: Suppoſing the 
fact to be eſtabliſhed, that it is a ſale under an admit- 
ted neceflity, ariſing from a certain expe&ation of 
war; that it is a ſale of goods not in the poſſeſſion of 
the ſeller, and in a ſtate where they could not, during 
war, be legally transferred, on account of the fraud 
on Belligerent rights; I cannot but think that the 
ſame fraud-is committed againſt the Belligerent, not 


indeed as an actual Belligerent, but as one who Was, 


in the clear expeQation of both the contracting parties, 
bkely to become a Belligerent, before the arrival of 


the property, which is made the ſubje& of their agree- 
ment. The nature of both contracts is identically the 
ſame, being equally to protect the property from cap- 
ture of war—not indeed in either caſe from capture 
at the preſent moment when the contract is made, but 
from the danger of capture, when it was 


| ly to 
© occur. The Ne 


afford a 9 againſt the ſame criſis: In other 
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words, both are done for the purpoſe of eluding a 
Belligerent right, either preſent or expected. Both 
contracts are framed with the ſame animo fraudandi, 
and are, in my opinion, juſtly ſubject to the ſame 
rule. 

Upon: the general ground, alſo, of guarding againſt 
fraud, it appears to me to be equally neceſſary to ap- 
ply the ſame rule to antecedent contracts of this na- 
ture. The danger and extent of the miſchief to be 


- apprehended is perhaps greater, as it is the only me- 


_ larly with that view, farther than to oblerye, that there 


ſimilar contracts in time of war have been held to be 
' invalid. 


thod by which the accumulation of colonial produce 
could be brought home. It is to be obſerved alſo, 


that the deſtination is from the colony to the port of 


the mother country; in which, with the ſlighteſt ma- 
nagement, a ſyſtem of protecting the intereſts of the 
enemy might be conſtructed, which no vigilance could 
detect. I am of opinion, therefore, that if the papers 
and letters which have been produced, do ſufficiently | 


eſtabliſh the purpoſe attributed to the contract, —if it 


is proved to have been built immediately and funda- 


Ny on the contemplation of war, on the part of 
the ſeller, and that it would not otherwiſe have fallen 


into the hands of the purchaſer, it is an illegal con- 
tract, and muſt ſo be held on every ground, on which 


It remains then only to 8 the evidence of 


this fact; though perhaps a preliminary queſtion 
might not unfairly be raiſed, which would have ex- 


cluded all other obſervations; viz. whether in truth 


this contract was a bona fide transfer. I ſhall not 


think it neceſſary to go through theſe papers particu- 


are 
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are paſſages which do exhibit to my apprehenſion ſtrong . 


grounds of ſuſpicion that it was not a bona fd+ con. pi, egten. 
tract initſel The claim is given for Mr. Jozafſen of — 
Embden, who is deſcribed to be a perſon of property, 1804. 
though I do not recolle@ the name in the various tranſ- 
actions of the laſt war, which have brought to our notice 
the names of moſt houſes of extenſive credit at 
Embden. He ſeems to have been a ſole trader; as he 
appears, from a circular letter exhibited in the evi- 
| dence, to have juſt formed a new partnerſhip after 
the commencement of this tranſaction. This large 
purchaſe was made therefore on his own ſole credit. 
It appears likewiſe that there is a houſe of the ſame 
name at Amſterdam, and that payment was to be made 
by bills drawn on them, I will not venture to fay 
whether Mr. Jonaſſen had any connection with that 
houſe or not, but every body muſt perceive that ſuch 
a circumſtance would at leaſt afford no inconſiderable 
facility to cover a tranſaction of this kind. I obſerve 
likewiſe that this contract ſtands not only on the ſole 
commercial credit of Mr. Jonaſſen, but on his ſole cre- 
dit, alſo, in point of veracity, ſince none of his clerks, 
nor any other perſons aſſociated in the tranſaction, 
have been examined, Only one perſon, a notary- 
public at Amſterdam, atteſts, 5 that he perceives by 
* Mr. Green's copy book that Jonaſſen's letters were 
actually anſwered; that he inſpected the original bills 
of exchange, and made copies of them.“ Mr, Jo. 
naſſen ſtates in his afſidavit, that he bought the 
„goods for himſelf and his partakers, (though it 
does not appear -who theſe partakers are, nor whe. 
ther they might not be truſtees for the houſe at 
ll mterdam), that. it was a bona fide tranſatfion, 
K 4 that 
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4 that the 1 of exchange were true and — 


and that the letters were really diſpatched, and were 
genuine and original.” The magiſtrates by whom 


they are authenticated, certify, © that as they were ex- 


e hibited to them, and bore the poſt-mark, they could 
not refuſe to certify that they were true and ge- 
«© nuine.” This is the whole guarantee that is offered 
of the actual occurrence of ſuch a tranſaction, except 


the production of the letters themſelves. I cannot but 


think that this proof would be very inſufficient to en. 
title the party to reſtitution. Other perſons are ſtated 
to be partakers, though it is not ſhewn who they were, 
nor whether they were even known to Mr. Jonaſſen, 


That his affidavit alone ſhould be ſufficient to authen. 


ticate the whole fairneſs and reality of this contract, 
would be too much to maintain. | 
It is material, however, to obſerve the manner in 


which the tranfaQtion begins. The King's, Meſſage ta 


Parliament of the 8th of March, 1803, could not but 


have produced a conſiderable ſenſation on the Continent: 
The firſt letter that is exhibited is from the owners 
in Holland, of the 25th March, and ſeems to be 
introduced chiefly for the purpoſe of ſhewing, that 
there had been a commercial connection between the 
parties before, though it was reduced to a very lan- 
guiſhing ſtate: To this letter no anſwer is produced. 
The firſt letter of Mr. Jonaſſen is of the 12th of April, 
written in anſwer to one of the gth, which was an 
anſwer to one of the 1ſt, written by Mr. Jonaſſen, 
though that letter is not produced. It is not impro- 
bable, that this letter of the iſt might have thrown 
ſome light on the real character of the contract, as 


containing ſome obſervations on the neceſſary ſteps 
to 
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to be taken, in conducting ſuch a tranſaction in that me. 
critical ſituation of affairs; as in Mr. De Coninch's caſe — 
it may be remembered, the firſt invitation came from - 
him. In the letter of the gth of April, the Dutch 1804 
Owners advert to the uncertain proſpe& of affairs, 

and aſk, if they can get goods coming from the Dutch 

colonies neutralized, by which expreſſion they muſt 1 

think be underſtood to point explicitty to a ſtate of war. 

The anſwer of Mr. Jonaſſen is material, as it atleaſt 

ſhews that the contract took place under an avowed 
neceſſity on the part of the Dutch owners, ariſing 

out of their apprehenſions of war. He writes to thein 

in theſe terms: Your” apprehenſions are juſt, but 

« you muſt not flatter yourſelf that it will be ſuf. 

* ficient merely to neutralize the property. The Eng- 

„ liſþ have ſhewn, during the late war, that- they 
knew how to diſcern property neutralized from that 

« which is really Prufſjan. For my part, I will have 
nothing to do with ſuch tranſactions, nor do I 
e believe, that any reſpectable houſe in Embden 

will be found to engage in them.” I hope that 

this could be no news, that no houſe of real dignity 
and true credit would engage in ſuch a ſyſtem of 

fraud and perjury ; though one hardly ſees how the 


credit of the houſe was of any conſequence, fince no. 
thing rs than a mere neutral name to 
hang to their goods. He goes on: I cannot ſerve you.” 
On which, I cannot but obſerve that they had notpro- 
poſed it to him; they had merely aſkedifit could be done 
at Embden. Then comes ſomething which _—__ per- 


haps, in its refereüces, be not immaterial: IF T 
bs . 
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_ © T ſhall be happy to ſerve you.” Whether any thing 
had paſſed before, I am not authorized to ſay; but it is 


Mar. gth, 
1804. 


This letter was written on the gth of April, and was 
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not improbable that this might relate to ſome other pro. 
poſals which he had - held out. In the anfwer to this 
letter, the perſons in Holland write: We have the 
6c greateſt ſatisfaction, in finding that you decline #9 
* neutralize.” I ſay again, they had never aſked him 
to undertake it; they had only deſired to be informed 


whether it was feazible at his place, Surely ſuch, in- 


conſiſtencies betray ſtrong marks of a correſpondence 
not genuine. The letter goes on—# Since neutral. 
* 7izing is not poſſible, could not the goods be ſold 
eat your place after ſhipment, to ſecure us againſt a 
* total la:? Can there be a more explicit declaration, 
that the ſeller was led to enter into this tranſaction, 
only as an expedient to fave his goods from the danger 
of war, which he conſidered as imminent and certain, 


received on the 12th, and on the yery day of the 
receipt does Mr. Jonaſſen take on himſelf this large 
contract, or if there were other partakers, who do 
not appear, it would not be leſs extraordinary, that 
with ſo ſhort a time for deliberation with them, Mr. 
Jonaſſen ſhould take on himſelf the reſponſibility as the 
principal at leaſt, and as the only perſon who appears 
to have been known to the ſellers in this tranſaction, 
The next letter is from Am/terdam, and mentions ad- 
vices received of the ſhipments from Surinam. It ad- 
verts again to the proſpect of public affairs, and ſays, 
« As no reliance can be placed on our underwriters.” 
There was an end of inſurance, then, that is obvious; 
the owners were inſured againſt /ea riſt, but not againſt 


the chance of war—againſt that there was no one to 
be 
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be found who would inſure them. They then pro- 
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ceed—** theſe circumſtances alone induce us to ac- Frrbanica. | 
« cede to your propoſal,” and mention is made © that , 
i804. ' 


Mrs. Noble would be glad to enter into the ſame en- 
gagement. This letter was received on the 3d of 


May, as it appears from the endorſement. On the 


very ſame day Mr. Jonaſſen anſwers. it, profeſſing his 


willingneſs to engage in the contract. The next letter . 


from Am/terdam, of the 7th of May, mentions, that 


as this is a buſineſs which requires diſpatch, our part- 


ner, Mr. R——, will proceed to your place to ter- 
minate the buſineſs with you. At this time Mr. R—— 
had not ſet out, On the 1oth of May, Mr. Jo- 
naſſen writes in anſwer to the letter of the 7th, giving 


notice of Mr. X is arrival, and ſtates that they had 


ready been treating, but had not come to any agree- 
ment. On the ſame day, Mr. R-— writes to his 
partners in Holland, that there was no time to be loſt, 
that Mr. Jonaſſen was very tenacious;*” yet, ſtrange as 
it will appear, the contract was drawn up in all its 
forms, bearing date on this very day, when both par- 
ties repreſent themſelves to be ſtill treating, but at 
variance in their terms. I cannot fay that all this may 
not poſſibly have taken place as it is repreſented, but 
added to the other features of the caſe, ſuch an apparent 
precipation in the moſt material part of the negociation 
does, I think, very conſiderably heighten the impro- 
bability of the tranſaQtion. There are many other 


paſſages on which ſimilar obſervations might be made 


unfavourable to the reality of the contract : There are 
ſtill more that might be produced to ſhew the 
acknowledgment of the parties, that nothing elſe than 


- ties 


a abſolute neceſſity ariſing from approaching hoſtili- 
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| 22 They are congratulated on having ſaved a part of 


—_ => 


Wc their property.” In ſhort, it would be only to con. 


ties conſidered as. inevitable. This is ſufficient to ſup: 


tracts in tranſitu, made in anticipation of war, as are 
applied to ſimilar contracts in time of actual hoſtilities, 


the ſeller, where the whole agreement might have been 


.does, pethaps,throw ſome FUR of improbability an ibe 
tranſaction, that a foreign merchant ſhould engage 
in fo large a purchaſe with perſons, who were, never- 
theleſs, to take the actual poſſeſſion of the godds, 
though he appears to have had but very flender 
dealings with them before. The letter which open 
the tranſaction is not produced, and there are mam 
other things which might induce me to ſuſpect that it 
is not a real and genuine transfer. But taking it to 
be a bona fide contract, yet being formed in tranſit, 
for the purpoſe of withdrawing the property from cap 
ture, it does intimately partake of the nature of thoſe 
contracts, which have, in the repeated. decifions of 
this, and of the Supreme Court, been pronounced null 


5 ls. 
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ties could have induced the Dutch owner to ſell 


ſume time unnefſarily, if I were to particularize 
all the paſſages that tend to eſtabliſh to a demonſtr;. 
tion, that the contract was made only as an expedient 
for avoiding the conſequences of war, which both par. 


port the principle which I have ventured to lay down, 
that the ſame rule of law is to be applied to ſuch con- 


I have already adverted to ſome unfarourable obſervz 


fions that might be made, as to the reality of the tran. 
action. On that part of thecaſe it might alſobe fartherob. 
ſerved, that the property was tohave gone into the handsof 


reſcinded; that this circumſtance would very much fa 
cilitate the cover of fraud; at the ſame time that it 


and invalid; and I pronounce this * ſubject to 
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JUFFROW CATHARINA, Hanszn, Mer TTY 
12 Was a caſe reſpecting the due application ofih [4 . | 


ena 
licence, for the importation of certain raw mate: — 


rials from France, viz. whether a parcel of lace could 2 . 
de held to come e under that deſcription. | - © es 6 the 


+» — fiuatonot the 
parties and the 


8 en — of 
ir M. Scott.—This lace was ſhipped under an ck bees 


vious to the was 


given before hoſtilities ; and it is argued on the part your an op- 
of the captors, that lace is an article which cannot be Po of 
included under the terms raw materials ; that no pro- —Reftitutions, 
tection can be derived from the 9 and that the 5 
original order ought to have been countermanded at 8 
the breaking out of the war. Certainly if a licence ie 
to be deemed neceſſary, it will be difficult to ſay that the * - 
particular licence alluded to in the preſent caſe canavail 
to the protection of this ſhipment. But thete "are 
ſome conſiderations applying to the manner in which 
this ſhipment had originated, which may entitle it to 
more indulgence. It appears that goods were ſent 
out from this country to Flanders, and that an order | 
was given at the ſame time for 'a return of certain 
other foreign articles, and among the reſt for this 
lace, It — that when an order is given for lace, 
it is put into a ſtate of preparation, and that more 
time is required to countermand an order for this article 
than for others on which leſs labour and preparation | 
i required: It is a work of long and flow proceſs; in 
which advances muſt be made to the — ond 
and although the demand on that account againſt the . | 
merchant would be * during _ 
2322 
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might be difficult to relieve the Britiſh merchant from 


Alas. 1 zith, 


1804. 


which the Court has in other caſes thought it not un. 
reaſonable to make ſome allowance. It does not ap- 
pear that the party had an opportunity of counter 


.caſe, in which the ſhipment was made here, where the 
repoſed in him by orders before the war, and which 
nity of countermanding. I wiſh it to be underſtood, 


Court cannot ſufficiently inculcate the duty of apply- 
ing, in all caſes, for the protection of a licence, where 
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the demand, when the foreign correſpondent was re. 
habilitated, and reſtored to his right of action by the 
return of peace. It is to be remembered alſo, that 
during the preſent hoſtilities there has been a more 
than ordinary difficulty in carrying on any correſpond. | 
ence with the enemy's countries—a circumſtance for 


manding ; and although it would have been more fati. 
factory, and a more guarded proceeding on the part 
of the Britiſh merchant, to have applied for a licence 
for the ſpecial importation of this article under the 
circumſtances of his caſe, there are ſufficient confide- 
rations to induce the Court to think favourably-of 
this, claim. There ſeems to have been no intention 
to diſſemble: it was owing to the erroneous conception 
of the enemy's ſhipper, that this article was put on 
board to take the benefit of a licence that had been 
procured for other articles in this veſſel. It is therefor: 
in this point of view diſtinguiſhable from Mr. Hankey' 


party had ſtill the dominion over the goods, and ti 
power to ſtop them from proceeding. Here the do- 
minion was in the enemy's ſhipper, under a diſcretion 


the importer is not ſhewn to have had any opport» 


that by this decree the neceflity of obtaining a licence, 
is not in any degree relaxed. On the contrary, th 


TO—— yy — "Re a 1 0 1 . 1 


A 


O 
<> 
1 
d, 
ce, 
his 
ly- 
ere 
rtf 


a FF * SF #*F © #_%, . . . 5 SR OS 


HIGH COURT OF ADMIRALTY. 143 


property is to be withdrawn from the country of the 1e 
enemy: it is indeed the only fafe way in which parties QJ97752n 
can proceed. Without meaning in the leaſt to weak- ——— 
en the force of this obligation, I think the claim, un- r 
der the particular circumſtances of this caſe, is juſtly * 

entitled to the favourable conſiderations which I have 

thrown out, and I ſhall direct this property to be 

reſtored. 


—_—_— [— 


7 k 
THE WILHELMSBERG, Lusnsen. Mer 16th, 
4 I 04 ; 


Hls was a queſtion of coſts and damages, owing Convenient pert, 


under the Prize 


to the negle& of the captor not bringing the 44d, tow cant. 
veſſel into what could be reaſonably termed a conve- [pow ofcapmns 


: 12e A to chooſe the 
nient port, under the Prize Act. . 
| they bring veſſels 
; for adjudication. 
JuDGMENT. 


Sir W. Scott.—This ſhip was ſeized on a voyage 
from Am/terdam to Archangel, under a ſuſpicion, I 
preſume, of Dutch property. She was going in bal- 
hſt to bring a cargo to Amſterdam, and appears to 
have been very much in the habit of Dutch trade, par- 
ticularly during the war. On theſe and other grounds, 
it could not be fairly denied that there were circum- 
ſtznces to juſtify the ſeizure : but the ſecond act of 
ſending the veſſel to fuch a place. as Shetland, is not 
ſo defenſible. The Prize Act undoubtedly gives the 
captor ſome latitude on this ſubject: he is directed 
generally © 70 ſend his prize io ſome convenient port.” 
Shetland cannot, I think, be conſidered in any man- 

ner 
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; = * * | 


ns x at ſuch à port. It is a place where the cpr 
| ns = - get advice; much leſs can the claimant learn 


— A in what manner to proceed, or where to reſort for 
"864 Juſtice. The captor is certainly not juſtified under 
de Prize Act to ſele any port that he pleaſes. It muſt 

be a convenient port, and in that conſideration the con- 

venience of the claimant, in proceeding to adjudica- 

| tion, is among one of the firſt things to which the 

attention of the captor ought to be addreſſed. If the 

veſſel had been ſent, in the firſt inſtance, to Leith, or Ber. 

- 2vick, or to any of the principal northern ports of this 

| kingdom, the conſequences that have ariſen in thi 

„ ow hey caſe could not have enſued. The papers were brought 

. in on the 24 of Auguſt, but nothing more was done til 

the 16th.—In the mean time, the veſſel was removed 

to Leith, and on the 234d of Auguſt an offer was made 

tc releaſe.” Surely it cannot be maintained, that no 

damage had accrued at this time, when the offer wa 

made. The maſter ſwears, that he could not obtain 

his papers, and that it, was too late in the year to pro- 

ſecute his voyage to Archangel, The offer it ſeems 

Vas rejected, on this account, and becauſe there w] 
vo reſervation of coſts and damages, which migit, 

very prudently, and in moſt caſes very ſafely be n 

I. cannnot think that the neutral maſter acted in any 

manner improperly, in declining ſuch an offer, being 
only told, to go about his buſineſs, and that he would 
hear no more of the matter. To releaſe a veſſel in this 
ſummary manner, without herconſent, after ſhe was once 
brought in, would be contrary to the directions of the 
Prize Ad. Upon the whole, conſidering that the 
Court is called upon to beat down and diſcourage the 
notion that captors may carry their prize N 
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they pleaſe, and that the injury ſuſtained in this caſe 1 Tho. © 
has proceeded entirely from that miſtake, I ſhall allow —.— | 
one month's demurrage, and the expences of the pre- OY 
ſent hearing. uses 


| | 
THE DRIVER, CasMA m. „ , 

Tus was one of the Cape Nicola Mole caſes, and Regiſtrar's re. 
port confirmed at 
now came on upon objection taken to the report — 


of the Regiſtrar and Merchants, viz. that in eſtima- = Apron 
ting coſts and damages, they had allowed intereſt pol per ofthe: 


_ merchants two 
intereſt. ears before,” . 


xpences of 


The Regiſtrar faid—That they did not uſually allow Sr e, 
intereſt upon intereſt, but that the ground of the preſent 1 camagee 
report was, that the account had been -made up two tothe claimauts, 
years ago, and that from that time they had allowed \ 


intereſt, 


JUDGMENT. 

Sir WW. Scott,—This is one of FED unfortunate claſs 
of caſes from Cape Nicola Mole, in which this Court n. Nala. 
has felt itſelf under the neceſſity of decreeing — 
reſtitution with coſts and damages. The report of the * cas, 
Regiſtrar and Merchants was made, and if not objetted - 
to, it was to be taken as confirmed. No objection 
has been taken, and therefore it muſt ſtand confirmed, 
Some ſhort time is, I preſume, uſually allowed for 
payment; but here the matter has been ſuſpended for 
a confiderable time, owing, as I am informed, to an 
appeal that was entered on the part of the captor, , - 
The uſual rule undoubtedly is not to give intereſt on 

VOL, v. 1 EX intereſt, 


MY 


1 
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The intereſt, but when intereſt has been given, and the 
Drive. . bs 
———— account is made up, the intereſt then becomes princi- 
_—_ _—_— pal, on which it is not unreaſonable that farthèr in- 
tereit may be decreed, ſimilar to what | is done 

in- the Court of Chancery, Some time is to be 

allowed for the convenience of payment : for that, 

and for the confirmation of the Regiſtrar's report, 1 

hall allow a deduQion of two months, and confirm 

the report as to intereſt given from two months after 

the report was brought in by the Regiſtrar (a). 


—_— THE BRIG LOUIS. 
| Prize agents Tims was one of the Cape Nicola Mole caſes, in 
order of We. which a motion was made on the part of Meſſrs, 


Prize Court for Willis and Waterhouſe, as agents of the captor, that 


inter eſt of money 


detained in their they might be diſmiſſed, on a ſtatement that they had 
: given a bill for the amount of the money in ther 
hands, and that the bills had been paid. - 


| Contra Laurence prayed—That the Court would 
decree them to pay intereſt, and the coſts of the pro- 
ceeding. 


— nn 


— 
„ 


— 


(a) In this cafe, on a former day, (14th March 1804), the 
Regiſtrar had aſked by whom the expence of poundage was to 
borne, whether by the claimant or the captor, under a decree of 
coſts and damages? Court. think a party having a Cecree for 
colls and damages, is to be protected againſt the expence of pound: 
age. An expreſs decree of coſts and damages; mult go to eve 
tlaug in the way of compenſation. So in other caſes, that are n 
caſes of coſts and damages, but where the captors are the perlon 


ſuing ont the commiſſion, the poundage is paid by * 
Tot Sa 
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Swabey, in reply.ä— I he captors may be liable to 
intereſt, but how far their agents can be held liable in 
this Court, is a queſtion now depending in prohibi- 


tion (a) before the Court of King's Bench, on an 


order to that effect made on theſe parties in the Court 
of Appeal. It is prayed therefore that this queſtion 
may ſtand over. 


Court —It will be underſtood that; it the Court 
before which the prohibition is-depending, ſhall hold 


that agents are properly liable to intereſt, under the 


decree of the Prize Court, I ſhall hold that liability to 
attach on Millis and Waterhouſe in the preſent caſe. It 
would be the greateſt hardſhip on the captors, to 


throw the demand for intereſt on them, when the 


agents have all the time had the uſe of the money, 


merely becauſe it has happened that the monition was 


firſt zaken out again/t the captors (b). As to the ex- 
pences, they have been incurred principally by the in- 


dulgence that has been ſhewn to theſe agents, for the 
accommodation of their ry and they muſt fall 


on them. 


— — 


(a) In the caſe alluded to (the Polly, Davis), the Court of Appeal 
had made a decree of intereſt againſt the agents. On prohibition 
brought in the Court of King's Bench, That Court beld, that the 
juriſdiction of the Pyze Court exercifed over the Proceeds and over 
the agents, who had been in poſſeſſion of thoſe proceeds, was welt 
founded. Willis againſt the Commiſſioners of Appeal in Prize Ca; 
Eaſter Term, 1804. Eaft. Rep. 

() In the caſe of the Polly, the firſt decree of the _— of 
Appeal for intereſt was againſt the captors. 
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_ THE URANIA, WALKER. 
Allegation Ats was a caſe, on the admiſſion of an allegation of 


leadi ſñ d 1 . . 
vits in a caſeof joint re- capture, on the part of the King's ſhip, 


. — 4 pleading the affidavits of ſome French ſailors who were 
* on board the recaptured ſhip. The recapture was made 
by a non-commiſſioned veſſel, and proceedings were 

firſt inſtituted on the part of the Admiralty, as for 

droits of Admiralty, but were diſcontinued. The 

| Loyal Briton afterwards appeared demanding ſalvage 


in her own right. 


In ſupport of the allegation, the King's Advocate and 
Arnold. The firſt point, which appears one of conſi- 
derable importance, is whether the non- commiſſioned 
veſſel has any perſona ftandi before the Court. In 
the caſe of an original capture, ſhe could not maintain 
an intereſt in prize. In recapture alſo, which: par- 
takes intimately of the nature of prize, the ſame prin- 
ciple ſeems equally to bar the non-commiſſioned 

_ perſon from maintaining a ſuit for ſalvage ; and, it is | 
preſumed, that no inſtance can be produced, in which 
ſuch an intereſt has been pronounced 6 * 


„ 


Couri.—Surely a diſtinction has been always held 
in caſes of falvage. There muſt be many caſes in 
which the claims of non-commiſſioned perſons have 
been allowed for ſalvage, on retaking property out of 
the hands of the enemy. The words of the Prize Act 
+ (a), appear to me clearly to recogniſe ſuch a practice; 
which direct falvage to be paid on recapture by his 
MajeRy's ſhips of war, or any privateer, or other ſhi 
or veſſel or boat under his Majeſty's protection and obe- 
dience.— Objection over - ruled. + 
1 
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The King's Advocate. A ſecond queſtion turns 
upon the form of proceeding. The claim for falvage 
was firſt inſtituted on the part of the Admiralty by 
affidavits, and at that time the joint captor prepared 


himſelf in the ſame way, by taking the affidavits wich 


are now offered. The Proctor of the Admiralty de- 
clined to proceed farther; and the non-commiſſioned 
captors have commenced a ſuit, on their own behalf, by 


plea and proof. To this the joint captor has nothing 
to oppoſe but theſe affidavits, as the French crew have 


all left the kingdom. Whilſt the cauſe was firſt 
proceeding in the form of affidavits, the joint captors 


were juſtified in relying on theſe affidavits, as ſufficient 


evidence. It is hoped therefore that the Court will, 
under the particular circumſtances of the caſe, think 


them ftill admiſſible, and allow them to be pleaded 


in this allegation, 


On the other fide, Laurence. Whilſt it was uncer. 
tain whether ſome- part of the cargo might not be 


Droits of Admiralty, the Proctor of the Admiralty 


gave an appearance, and took one or two affidavits, 
but ſoon declared that he proceeded no farther. We 
are called upon to propound our intereſt, and in doing 
that, are in no manner bound by the mode in which 
the Proctor for the Admiralty had proceeded. The 
cauſe muſt go on in the regular way. Theſe volun- 
tary affidavits cannot be received. | | 


JUDGMENT. 


Sir. V. Scott. There is a fact pleaded in this alle- 
gation, which, if { underſtand it rightly, may be 


very material, It is ſtated, © that when the G 


L3 | took. 


149 


Uzania. 


* 


May iſt, 
7304. 


1350 CASES DETERMINED IN THE - 


ve, 1 poſſeſſion, there was no Britiſh ſeaman on board, 
1 except the firſt and ſecond mate of the Loyal Briton, 
Agi, 256 delivered the papers to the officers of the Glenmore, 
with an intimation that the Britith Regiſter was on board 
the Loyal Briton.” If that is a true repreſentation, 
there could be no want of evidence; as theſe mates 
might be examined. With regard to the nature of 
the capture; allo, it is to be obſerved, that if the Re. 
giſter was produced, there could be no want of evi- 
dence that this was a Britiſh ſhip. She was brought 
into Cork, and there the ſalvage was ſettled, and the 
veſſel was permitted to proceed on her original deſti. 
(s) Seg. 4x, nation, under the proyiſions of the Prize Act (a). It was 
| known then that this was a re-capture, and that there 
was a private non-commuſſioned veſſel, aſſerting to be 
the ſole recaptor, becauſe the Proctor of the Admi. 
ralty appeared ſo ſoon as 28th July 1801, alledging it 
to be a /ole recapture by the Loyal Briton. Why it was 
made a caſe of Droits, I cannot ſee, becauſe, accord, 
ing to all the ideas which I have been taught to enter- 
tain on the ſubject, the non-commiſſioned veſſel was 
fully competent to aſſert an intereſt in ſalvage ; and 
this, in my opinion, is fully confirmed by the words | 
of the Prize Act. Then the whole caſe is reſolved intq 
this queſtion : Whether the Loyal Briton was the ſole 
recaptor or not ? and this is a queſtion which cannot 
be permitted to be ſettled by affidavits. If there is 
any defect of evidence, it has been produced by the 
neglect of the parties; but it does not appear to me 
that there muſt neceſſarily be any ſuch defect, as the 
mates of the Loyal Briton may be examined. 
Articles of the n pleading the affidavits re: 


| jede. 
THE , 


- - 
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THE PRIMA VERA. | tg 
x this caſe. a monition had been taken out againſt Monition dire 
ed to iſſue 


the Deputy Regiſtrar of the Vice-Admiralty Court adio ie Prin- 
of Martinique, to bring i in certain proceeds, In anſ- 8 Regitinr, 
wer to the monition, it was now ſtated in his affidavit, cecds ſuſpended ; 
that the money had been by him remitted to the be — 
« houſe of Forbes and Co. in London, to be depoſited — ule 
« in the Bank by the direction of the Principal Re- e- inLondon, byte 


« giſtrar, and that he verily believes that it was re- tion of the pris · 
« ceived and inveſted.” a Fae 


The King's Advocate contended—That the return 
was inſufficient ; that the parties had a right to look 
to the Deputy Regiſtrar, who was the oſtenſible per- 
ſon in the execution of the office, and received con- 


ſiderable emoluments from it; and prayed that the 


Court would enforce the demand, by granting an at- 
tachment againſt him, 

The Court aſked why the monition had not been 
taken out againſt the principal. 


The King's Advocate ſaid—That this Gentleman 
was the oſtenſible perſon, and that the e was 


abroad. | | 


The Court. — As the e is, Whether ie Prin- 
cipal or the Deputy Regiſtrar ſhall be made the reſpon- 
ſible perſon, I ſhould be unwilling to determine ſuch a 
point, eſpecially by taking the party into e 
without farther conſideration. 


On a ſubſequen vg he May the 16th, the Cour | 
declined to grant the attachment, or to diſmiſs | the 


party, but directed a monition to iſſue againſt the 


principal Regiſtrar, | 
" L4 ; THE 


| 
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by ay THE ZACHEMAN, KrazPLIEN. 


Swediſh Treaty. FF"HIS Was A caſe on the detention of a Swediſh ſhip, 
A with a cargo of iron and 1200 barrels of tar, 


brought in ſuh- taken on a voyage from a Swediſh port to Rochefort, 


ject to the right 
of * 
tar — 


' Threeweeksades The King's Advocate ſtated—That the ſhip had been 
— *% offered to be reſtored; that the cargo being tar, con. 
= PO Go- ſigned to a port of the enemy, had been detained for 

pre. emption; but that the offer was at laſt declined 


on the part of Government. 


On the part of the Claimant, Laurence ſtated 
That the veſſel had been taken ſo long ago as March; 
that compenſation was due for the detention under - 

the ſecond and third articles of the late convention 
with Sweden. | 6h. 


In reply, the King's Advocate and Robinſon. —The 
captor in this caſe has done nothing but what was 
perfectly juſtifiable. To detain and ſend in a cargo 
of tar, bound to ſuch a port as Rochefort, was an att 
of duty, which he was not at liberty to omit. The 

ite very Treaty (a) referred to, ſeems to indemnify the cap- 
| tor in this inſtance, by the diſtinctions made in the 

. ſecond and third articles, between cargoes of this 

kind bound to neutral ports, and thoſe going to the 

port of the enemy, In the former. caſe it is pro- 

vided, that if a cargo bound to a neutral port is 
brought in, on ſuſpicion of a deſtination to the 

&« port of an enemy, and it afterwards appears that 

< the deſtination was actually to the neutral port, ſhe 

* ſhall be reſtored with compenſation, &c." that is, 
. — 


- 
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as againſt the captor. In the next article, the caſe of The 


ſuch cargoes bound to the port of the enemy, is = nn | 
provided for. It is there conſidered as a caſe of pre- * 
emption, in the exerciſe of which, the bringing in muſt 

be juſtified as a preparatory ſtep, and if any delay 

takes place, it is obviouſly not to be imputed to the 

captor, who is by that very article of the Convention 


virtually authorized to bring in ſuch a cargo. 


JUDGMENT. 
Bir N. Scott.—I have no heſitation in pronouncing 
that the ſeizure in this caſe was perfectly juſtifiable. 
In the caſe of a ſhip carrying ſuch a cargo as tar 
to one of the great naval arſenals of the enemy, it 
was not improper to bring in for enquiry as to the 
fact of property, whether it was going on the private 
account of the neutral merchant, or under a contract 
with the Government, by which thoſe arſenals are 
more uſually ſupplied. The captor had therefore a 
perfect right to have the formal papers verified. In 
bringing in and taking the depoſitions, the captors 
were in my opinion perfectly juſtifiable. That being 
done, the effect of this evidence ought to have in- 
duced them to conſent to reſtitution.—Then comes 
the queſtion of pre-emption. In the Convention 
lately entered into, this Country has been induced to 
waive its former right of forfeiture, for. that of pre- 
emption, which Sweden has admitted, and I think in 
terms which do warrant the conſtruction put upon 
them, in argument, that they juſtify the brinigng in. 
As to the exerciſe of the right of pre-emption, if par- 
ticular orders from Government are neceſſary, I ap- 
Sh prehend 
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2 prehend, that there is ſome mode in which thoſe orders 
—— can be expeditiouſly obtained. The terms of the 
„Me, Treaty ſeem to relate principally to the time taken in 

unlivery ; but if the ſhip is detained as a warehouſe, 
under any uncertainty as to the intention of Govern- 
ment, the equity of the Treaty will, I think, extend 

alſo to ſuch detention. The ſhip was brought in 

on the 2oth of March, the claim was given on the 
27th, and on the 3ſt, the offer of reſtitution was 
made. Since that time, there ſeems to have been 
ſome delay. In the preſent caſe, which is perhaps 

the firſt that has ariſen under the Treaty, and one of 

not the moſt favourable complexion, I ſhould: be un- 
willing to preſs theſe conſiderations to the utmoſt; 
but I wiſh it to be underſtood that caſes of this de- 
ſcription muſt be conducted with great tenderneſs to 

the neutral intereſt, and that as little time as poſſible 

mult be loſt in deliberation. Some demurrage muſt 

be allowed, but not againſt the captors in this caſe. 

1 ſhall allow three weeks demurrage to be paid by His 
Majeſty's Government; and I wiſh that the Admiralty 
may be apprized, that under the Treaty which now 
exiſts, matters of this kind muſt not be kept ſubject io 
long negociation, ſince it is not leſs expedient for the 
purpoſes of juſtice, than for the intereſts of all par- 
ties concerned, that a prompt anſwer ſhould be re- 

-turned, as to the diſpoſition of Government to avail 

itſelf of the 21 of pre — N 
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(Inſtance Court.) | May x ak, 


x18wasacaſe(a) of poſſeſſion, brought by Mr. Char- Gate of pode. 
nock againſt Tubbs, the aſſerted owner in poſſeſ- — 
ſion, under a transfer from Marſden and Company, — qo ay 
for whom it was ſuggeſted that Charnock had made bill n 
the original purchaſe. — — E 
ferted equitable 
jatereft ia others, 


On the part of Mr. Charnocł, the King's Advocate, 
—Several transfers are aſſerted to have taken place 
with regard to this ſhip. In the firſt inſtance, Mr, 
Charnock was the undoubted purchaſer, under a fale 
by the Marſhal of this Court. He paid the purchaſe 
money, and obtained a bill of ſale, which eſtabliſhes 
the legal title in him, unleſs it can be ſhewn to have 
aſterwards paſſed from him by any legal transfer. 

The plea ſet up on the other fide is, that Charnock 

made this purchaſe as agent for Kirkpatrick, and ac. 

tually delivered poſſeſſion to him; that Kirkpatrick 
afterwards ſold to Marſden, and M arſden to Tubbs 

the defendent in this ſuit. The parties are many of 

them become bankrupts, and the whole of theſe ſub- 

ſequent transfers ſeem to have paſſed by accomo- 

dation bills, and merely to give this veſſel the colour 

able character of an American veſlel, to enable her 

to engage in ſome courſe of trade, in which ſhe 

could not legally be employed as an Engliſh veſſel. 

The caſe on behalf of Mr. Charnock is, that he is the 

holder of the legal title in the bill of ſale; that in 

ſending the veſſel to Kirkpatrick at Liverpool, he 

meant to transfer her only proviſionally, in caſe the 


(e)) Supra, vol. 4. p. 375+ 
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is a cauſe of poſſeſſion, in which the Court will look 
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purchaſe money ſhould be repaid ; that he detained the 
bill of fale, to await this contingency ; that condition 
never having been fulfilled, nor the transfer comple. 
tea, by executing a bill of ſale to Kirkpatrick, the 
legal title is ſtill in Charnock, he is entitled to be put 
into poſſeſſion of his veſſel by the decree of this Court. 


On the other fide, Arnold and Laurence, —This 


to the right of poſſeſſion, having no juriſdiction 
over thequeſtion of property. It willnot diſturb a quiet 
poſſeſſion without a clear title is made out on the other 
fide; ſtill leſs will it do this, where the perſon nowclaim. 
ing to be put into poſſeſſion was thevery perſon whogave 
poſſeſſion to him, who now holds it; and where the bill 
of ſale was retained only from a ſuggeſtion of general 
convenience put forward by himſelf. The equitable 
title has undoubtedly paſſed from Charnech,: and the 
only queſtion is, Whether, after a voluntary agreement 
on his part to ſell, accompanied with delivery to the 


agent of Kirkpatrick, he can now ſet aſide the whole 


of that tranſaction, and demand the aid of the 

Court, to give back the poſſeſſion to him, after other 
contracts have been engrafted on that equitable title, 
which Kirkpatrick the purchaſer under the firſt ſale 
had acquired from him. The Statute Law of this 
kingdom directs that the transfer of Britiſh' ſhips 
ſhould paſs between Britiſh ſubjects, by certain for- 
mal inſtruments. But that is to be regarded as a 


ſtrictneſs, ariſing from the peculiar poliey of the navi- 
gation ſyſtem of this country. This was an American 


bottom, and it is by no means clear that the ſtrict rule 


of our Statute Law would attach upon it. In coun- 
tries where a bill of ſale might not be neceflary, the 


legal title could not be outſtanding in oppoſition to the 
equitable 
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equitable title that has paſſedunder this tranſaction.” But 
independent of that circumſtance the Court is not bound 


to lend its aid, to diſpoſſeſs a party who appears, upon 
the face of the tranſaction, to have been inveſted with 


his equitable title, by the very perſon now ſetting up a a 


claim againſt him. A great part of the purchaſe money 


was actually paid ſpecifically on accountof this purchaſe; 


but now, becauſe Kirkpatrick is become abankrupt, and 
it ſuits the purpoſes of Charnock better tomake his claim 


to the ſhip, than to come in as a general creditor 
under the commiſſion, it is pretended that that pay- 


ment was made to the general account. There has 
been, not only a diſtinct agreement to ſell, but 


alſo a ſpecific payment, and delivery to Tubbs, with' 
intimation from Kirkpatrick at the time, that he had 


agreed to ſell the ſhip to Mar/den, and that Tubbs 
would come to take poſſeſſion of the ſhip for the pur- 
poſes of that fale. Tubbs accordingly came, and re- 
ceived delivery of the veſſel, without any intimation 
from Charnock that he had any right in the veſſel, it 
it being merely ſtated, that it would be more conve- 
nient not to give up the bill of ſale, for fear of vacating 
a policy of inſurance that had been made upon her. 
This being the ſtate of the facts, the Court will not 
think it neceſſary to interfere, but will leave the parties 
to their remedy in other Courts where the whole 
queſtion of property may be brought into diſcuſſion. 


In reply, the King's Advocate. —In a tranſaction of 
this kind, no transfer by parol agreement could avail 
to confer a legal title. But in this caſe it does not 


appear that any abſolute agreement was made ; nor. 


any delivery.of ſuch a nature, as is contended for on 
the other ſide. On the 23d of Auguſt, Charnock 
complains of the amount of the advances made to 


 Kirkpatrick's 
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The MAirkpatrick's account, and on the goth of Auguſt, it 
—.— appears that Kirkpatrick conſidered the ſhip as Char. 
2 nock's ſecurity, ſince he wrote © that he could not 

4 transfer her, till Charnock had transferred to him.“ 
Kirkpatrick contracts for a ſale to Marſden, and Char, 
noch permitted the veſſel to go round to Liverpool, tha 
he might obtain payment of the purchaſe money. But 
the ſale to Mar/den never actually took place, and the 
money never was in reality refunded to Charnock. Here 
is therefore no abſolute agreement even by parol, nor 
any abſolute delivery, if thoſe acts alone could avail. 


_ _ JUDGMENT. 
Sir W. Scott, —This queſtion ariſes on the arreſt of 


a ſhip, which had been ſold under the authority of 
this Court to Mr. Charnock. He is in poſſeſſion of 


the bill of ſale, and this Court is called upon to main- 
tain a title acquired under its own proceedings, 
Whether Charnock purchaſed as a truſtee for another, 
or under what private underſtanding, it will be un- 
neceſſary to enquire. The legal intereſt, which is 
eſtabliſhed before the Court, on his part, excludes 
all conſiderations of other equitable titles, which, 
if they exiſt, muſt be left to be enforced in other 
Courts. Much correſpondence has been intro- 
| duced, and if it was fit for me to enter into it, I 


ſhould ſee that Charnock was employed to buy this 
veſſel for a Mr. Kirkpatrick, when the accounts ſhould 
be cloſed between them; but till that money was re- 
Paid, Charnock was to continue the equitable owner, 28 
he certainly was the legal proprietor under the bill of ſale 
that had been executed to him. It has been con- 
tended in argument, that the effe& of the bill of fale 
£2008 Ky 2) * alone would not be material, becauſe this was a fo- 
wegn flip (a) „in reſpect to which it might not be re- 


of Court, in a 


cauſe of bot- quiſite that it ſhould paſs by a bill of ſale. It is 15 


tumree 21 7u'y 
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that the agreement to be found in theſe letters, and- 


the actual delivery under it, would be ſufficient to 


eſtabliſn the equitable title; and a reference has been 


made, on this ſubject, to ſome opinions at common law, 
which are ſaid to have been given in favour of ſuch atitle. 
The opinions of Gentlemen at that bar muſt undoubt- 
edly be entitled to entire reſpe& on a queſtion of Mu- 
nicipal Law : But this is a queſtion of a more general 
nature, ariſing out of a ſyſtem of more general law —out 


of the univerſal maritime law, which conſtitutes a part of 


the profeſſional learning of this Court and its Practicers. 
According to the ideas which I have always entertain- 
ed on this queſtion, a bill of ſale is the proper title to 


which the Maritime Courts of all Countries would 


look. It is the univerſal inſtrument of transfer of 


ſhips in the uſage of all maritime countries ; and in 
no degree a peculiar title deed or conveyance known 
only to the law of England: It is what the MaritimeLaw 
expects, what the Courtof Admiralty would in its ordi- 
nary practice always require, and what the Legiſlature of 


this country has nowmadeabſolutely neceſſary, with re- 


gard to Britiſbſubjects, by the regulations of the Statute 
Law. As to the fact of ſuch an agreement, what is 
there in this correſpondence that can amount to a 
preciſe and particular declaration from Charnock, that 
he has transferred. There are expreſſions which inti- 
mate that he purchaſed under an intention to transfer, 
when the account ſhould be ſettled ; but that there 
was any ſpecific declaration of having transferred, is 
what the Court has not been able to find in this corre- 
ſpondence. Then as to the delivery, it is ſaid that 
Charnock delivered to a perſon ſent by Kirzpatrick' to 
take poſſeſſion for the purpoſe of proceeding to a 


ſecond ſale. It may be ſo, but it was not a delivery 


0 of 


159 
e 
Stars. 


Ma 
2 


— — . "OI _ 


160 


The 


Sterns. 


May nth, 
1804. ; 


CASES DETERMINED IN THE 


of the title of property—he retains the legal title in 
his own poſſeſſion, and gives up the veſſel only aa 


the more convenient method of carrying the general 
intentions reſpecting her into effect. The expreſſions 
of Charnoct's letters, fairly interpreted, imply that 
he conſidered the property to be till in him, till after 
her arrival at Liverpool. If Kirkpatrick had intended 
to purchaſe of Charnack, for the purpoſe of ſelling 
to another, why did he not get a bill of ſale executed 
from Charnock, which was the firſt ſtep to be taken? 
Nothing of the kind is attempted, but Charneck is 
left in poſſeſſion of the only legal title, without any 
aſſignment. The ſhip is afterwards turned over in ſome 
way or other to Mar/den, and from him to Tubbs, who 
is repreſented to have been the perſon employed by 
Kirkpatrick to receive delivery from Charnock, But 
whilſt Charnock was left in poſſeſſion of the bill of 
ſale, ſuch a delivery as is here ſaid to have taken 
place, could not be a delivery of the title to the pro- 
perty. It was merely putting the property into the 
hands of another, for. the purpoſe of- executing a 
particular contract, bnt which contract was, in fact, 
never executed. Nothing leſs than an expreſs decla- 
ration made by Charnock to Tubbs, © I deliver this 10 
« you for the ſe of Marſden,” could fairly raiſe the 


argument,—how far delivery, coupled with the corre- 


ſpondence, could be held equivalent to a bill of ſale, 
Here is nothing of the kind. Bound down as this 
Court is to decide on the legal title, without taking 
notice of equitable claims, I have no heſitation in 
decreeing the neceſſary monition in this caſe, to . 


Charnoct into the ee of this veſlel. 
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THE VROW ANNA CATHARINA, Mare. Ms 19, 
Tun was a caſe reſpecting conſiderable parcels of Conrad of cer- 


Batavian produce, captured on a voyage to Hol- chants fer Beta 
and, but claimed on behalf of merchants of Embden, I ,,, 
under a ſub-contraCt with Voute and Co. of Amſterdam, j 
who had purchaſed of the Dutch Eaſt India Company, by the Eaf 

2 22 1 0 . A1ndia Company, 
under particular conditions and limitations noticed in veture the war, 
the caſe, INNS: — ha 


On the part of the Captors, Arnold and Swabey con- 

tended, in ſubſtance, that the transfer itſelf was not com- 

plete, but if it were, that the circumſtances under 

wiich this property was taken, were ſufficient to im- 

preſs upon it the Dutch character. That, in this reſpect, 

the caſe was ſimilar in principle to other caſes, to the 

Dutch fiſhing veſſels, (a) and to the Spaniſh regiſter («) : Adm. Rep. 
ſhips,(b) in which it had been eſtabliſhed, that a cha- ( In de war 
rater different from that bf the neutral proprietor, — infra, 
may attach on a particular courſe of commerce, or on a 

particular tranſaction, by its intimate connexion with 

the commercial ſyſtem of the other country—and in 

lome of the Regiſter Ships, (c) that it was not neceſſary () 1 

to produce this effect, that the tranſaction ſhould ariſe 3% Ja, 17, 
wholly in time of war. The preſent caſe was however B Mere 
founded on a contra& made after preliminaries indeed, chants for pro- 
but not in time of peace nor without a proſpect of the won Sts for 
renewal of hoſtilities. The property was documented 1 u. 
a Dutch property, having been purchaſed free of . U. 
duties, and being, in its deſtination, tobecome ſubſervient 

o Dutch intereſts throughout the whole tranſaction. 
it was to be conſigned to the original ſellers, the 
Dutch Eaſt India Company; it was to be depoſited in 
heir warehouſes, and ſol at their ſales. If the proceeds 

ere to be remitted to the aſſerted foreign purchaſers, 
K M : 4 it 
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were to be put out of the queſtion, as this contrad 
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the Dutch character muſt be held to attach upon it. 
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it was not as an abſolute ſale, ſo much as in the ni. 
ture of a return on reſpondentia for monèy ad, 
vanced to relieve the diſtreſſes of the Dutch. Company, 
and for bearing the riſk in tranſitu. That it wa 
impoſſible to find any feature of an independent title 
to the thing itſelf, in ſuch a contract; that at all events 


On the part of the Claimants, the King's Advocat 
and Laurence, contended that the national character 
of the proprietor was the ordinary teſt by which move. 
able property was characterized. That this was the 
general rule, not yet narrowed by any limitations that 
could include the preſent caſe. That all conſideration: 
ariſing from an unneutral interference in time of war 


was formed before the preſent war, and wholly in 
contemplation of peace. That the caſe of the Ofpray (a) 
in which American merchants obtained a reſtitution of 
their ſhares of a French whaling voyage, enterei 
before the war; the caſe of Haſim and Ernft (b, 
and the caſes of the Swiſs proprietors who ob- 
tained reſtitution of cargoes from Cutacoa, docu- 
mented as Dutch, were inſtances of the gene. 
ral rule. That the caſe of the Ducth fiſhing veſck 


dently to defeat the rights of war. That the caſes a 
the Spaniſh regiſter ſhips ſtood in part on a principk 
at that time more ſtrictly enforced, that in no cal 
could the proprietor be permitted to aver againſt te 
ſolemn-documents of the ſhips papers; and ſecondly, 
no ſlight degree, on the particular nature of that trade, d 
which it was a fundamental principle that the prope] 
ſhould belong to Spaniſh merchants, and that that fad 
ſhould be verified under the ſanction of an oath. Thatt 


- unteriets 
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interference of foreigners was prohibited by the policy 

of the Spaniſh Government, but that no ſuch prohibition Ca ee 

could be ſhewn in this eaſe; on the contrary it was cer- 5 — 

tifed by the Dutch Company, that they had been in 

treaty with foreigners but that the negociation had 

broken off; As to the particular circutnſtatices of the 

caſe, it was contended in ſubſtance, that they were not 

ſuch as could impeach the right of property, or fix 

upon it the national character of Holland. 

JuD@MENT: 

Sir W. Szott.— Theſe are caſes of great extent as 

to value, but not ſo as to the number of queſtions 

involved in them: for the facts are not conteſted, and 

the whole inquiry that reſults out of a very large maſs 

of papers turns upon two queſtions of law. The 

general fact out of which theſe queſtions ariſe, is 4 

contract of ſale from the Dutch Afratic Company of 

a quantity of goods lying at Batavia to certain per. 

lons in Holland, who have contracted to underſell to 

certain other perſons reſident in foreign countries, who 

ae the claimants and aſſerted proprietors. To entitle 

them to receive reſtitution, it muſt appear that they 

cre proprietors, and ſecondly, that they are qualified 

roprietors ; that is, that they are perſons who are not 

Ulabled by any circumſtances belonging to this tranſ- 

ation, from receiving reſtitution of their property 

In this Court. Theſe, are the two queſtions. In order 

o determine upon them, the nature of the original 

ontract, between the Dutch Afratic Company, and 

e firſt purchaſers, muſt be firſt conſidered. That 

ontract appears to have been entered into on the 24th 

I March, 1802, between Voute and Co. acting for 

bemſelyes and divers other merchants of the com- 

tercial cities of Holland. Theſe parties are conſi- 

P 
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throughout. Under this contract © they are to pro- 


„ under the uſual conditions of their ſales.” The 


. what ground is it aſſerted that they are not? Is it to 
be objected, that they had not paid the whole pur: 


- proprietor of the goods would make no difference. 


third in Europe, one third on delivery at Batavia, 


If 1, having goods, hand them over-to another to el 
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vide ſhips, and ſend them to Batavia. They are 
& there to receive the goods, and to pay the price—one 


and the remaining third on the return to Holland, 
“ where the goods were to be depoſited in the ware. 
« houſes of the Company, and ſold by the Company, 


firſt queſtion that has been raiſed, is, whether Theſe 
Perſons are to be conſidered as proprietors ? But on 


chaſe money? That is an objection which every day's 
habits of conſidering ſuch ſubje&s will not ſuppon; 
two thirds had actually been paid, and the remai- 
ing third was to be received, according to the contratt, 
on the arrival of the goods in Europe; that is a ſuf 
cient legal payment. It is next contended that there wa 
no delivery! How does that ſtand in point of fact? The 
goods had actually been delivered to their agents. 
and were coming for their account and riſque It i 
true that they are, by the contract, to be delivered 
to the Afratic Company; but upon what authority! 
by the contract of the party that it ſhall. be ſo I 
what capacity are the Company to act in their ſales 
in the capacity ef agents. It is not a delivery to tt 
Company, that the Company may do what th 
pleaſe with the goods. They are bound to fell the 
upon the terms preſcribed, and to pay over the p 
ceeds. Does this deprive the owner of the dominw 
over his goods, ſo as to deſtroy his right of proper! 


the circumſtance of the man's having been the origi 


had conveyed his right of property, and it would 
no derogation of thoſe rights, that by the terms of ti 


Y 
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purchaſehewastohavethemanagementoftheſale. There 
would be no foundation for the aſſertion that the goods 
themſelves were not completely delivered, merelybecauſe 
they reverted to their former proprietor in a new 
character. His poſſeſſion, as agent, is my poſſeſſion · 
In the preſent caſe, it is hardly neceſſary to obſerve, 
that at the time of capture the goods were in the 
poſſeſſion of the purchaſers: they had not yet re. 
verted. The obligation to revert, founded on a mere 
voluntary compact, would not defeat that immediate 
poſſeſſion, if perſonal poſſeſſion could be held neceſ- 


means neceſſary : Suppoſe the caſe of the Eaſt India 
Company holding a delegated and confided poſſeſſion 
of goods in this country, for the purpoſe of bringing 


goods, that the contract under which they may have 
been acquired by the proprietor, ſubject to this con- 
dition, was a contract for the profits only, and not 
for the goods themſelves? Is it neeeſſary that there 
ſhould be a manual poſſeſſion by the hands of the 
purchaſer himſelf ? Is there not a legal delivery, an 
implied delivery, a preſumed delivery through the 
hands of the agent? This is the ordinary mode of 
effecting the traditio ; and whether it is given to the 
lame perſon accepting the office of agent, or to a 
third perſon accepting it, {till it does not interfere 


t * 


2 


— 
= 


then, there was a clear right of property; and if 
they, not being reſtricted from conveying it by con- 
tract, transfer it to others capable of receiving it, it 


EBSBESt 


2 


all the rights of property ; and the want of payment, 


E 


vim, neither will it be an objection againſt them, if 
i * 


. — * * . 


== 
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. 


fary to ſupport the right of property; but it is by no 


them to their regular ſales! Could it be ſaid of ſuch, 


vill equally be property in them: for what more ſtands 
in the way of their rights of property? If Voute had 


and the want of delivery, is no objection againſt 
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with the emptio and venditio. In theſe firſt purchaſers 
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he has transferred to them all thoſe rights, having a 
legal faculty ſo to do. If the right of the ſecond pur. 
chaſers is called in queſtion, it muſt be ſaid, either that 
the firſt purchaſers were incapable of ſelling with effect, 
or that theſe ſecond purchaſers wereincapable of buying 
with effect. As to any limitation upon the power of 


transferring, the contract appears to contain no ſuch 
condition. Voute contracts, in the firſt inſtance, for 


his own houſe and for other Dutchmen ; that is the 
firſt claſs of contractors, with whom alone the Com- 
pany negociate. But there is no expreſs negative to 
an under-ſale to others of any deſcription whatever, 
There is no limitation to the power of aſſignment. 


It does not at all follow, by any juſt implication, 
that the contract of affignment between the jir/# and 


ſecond purchaſers is not good, merely becauſe it might 
not be obligatory between the original ſellers and the 
ſecond purchaſers. The ſecond purchaſers may not 
have a right to come immediately upon the firſt ſellers, 
and yet the aſſignment to them be perfectly valid, as 
far as the title to property is conſidered here. There 
are many caſes too obvious to mention, in which the 
property is diveſted out of the firſt ſeller; yet the 
remedy of the ſecond purchaſer is not dire& againſt 
againſt him, but againſt the intermediate perſon from 
whom he purchaſes, It is ſo in all caſes where the 
original title of property is not concerned. A many 
having the clear title to property, has a right to ſay, 
I will fell to you only; I have nothing to do with your 
ſubſequent transfers: 1 am anſwerable to you only for 
the delivery of the goods under your contract. The 
title of the ſecond purchaſers, therefore, may be per 
fectly good, at the ſame time that they could not ſuc 
the Company immediately for any part that they were 
to act in this tranſaction. Indeed, the whole ſecond 


branch of the argument proceeds upon this found 
| tion 
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tion, that the ſubſequent contract is good, to the ex- 
tent of making the purchaſers Ddtchmen. For this 
is the ſecond objection, that although the perſons 
may have become proprietors, they are not qualified 
proprietors to obtain reſtitution, becauſe they are, 
under the circumſtances of this tranſaction, liable to 
be conſidered and treated as Dutchmen. It cannot be 
doubted, indeed, that there are tranſactions ſo radically 
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and fundamentally national, as to impreſs the national 


character, independent of peace or war, and the 
local reſidence of the parties. The produce of a per- 
ſon's own plantation in the colony of the enemy, 
though ſhipped in time of peace, is liable to be con- 


ſidered as the property of the enemy, by reaſon that 


the proprietor has incorporated himſelf with the per- 
manent intereſts of the nation, as a holder of the 
foil, and is to be taken as a part of that country, in 
that particular tranſaction, independent of his own 
perſonal reſidence and occupation. So the flag and 


paſs of a nation, taken up in war or peace, binds the 


veſſel almoſt without exception. So in the caſe of a 


ſtrict excluſive colonial trade from the colony to 


the mother country, where the trade is limited 


to native ſubjects by the fundamental regula- 
tions of the ſtate, and the national character is 


required to be eſtabliſhed by oath, as in the caſe. of 
the (a) Spaniſh Regiſter Ships. There whoever aſſerts 
himſelf to be the proprietor, by the ſolemn averments 
of an oath, takes. the fortunes of the community as 


to that property. Theſe are all caſes independent of 


times of peace or war, though generally it cannot be 
denied, that the circumſtance of peace or war, or the 
(a) Spaniſh Regiſter Caſes, before the Lords, were, The Pierre 
Joſeph, 1744 The Santa Roſa, Le Bartz, zd Dec. 1743. The 
Dauphin of France, 28th June 1744. L'Agatta, 1749. The 
Heftorion, June 1754. 7 


& 
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contemplation of thoſe events, will form a very mate- 
rial diſtinction in the conſiderations by which the na. 


tional character of the tranſaction is to be judged, 


It has been ſo generally held up, that definitions are 
dangerous, that I will not preſume to lay down the 
teſts by which it is to be diſtinguiſhed in all caſes, 
whether the tranſaction is radically, and in its own na- 
ture a national tranſaction in the judgment of this 
Court. But I may fay this, that a much greater la. 
titude is allowed in peace than in war, and for this 
plain reaſon, becauſe there are no Tights of a third 
party concerned : there is no fraud to be guarded 
againſt. . When war comes, it is neceſſary to ſhut 
up ſome of the avenues of commerce, becauſe other- 
wiſe the belligerent rights could not be protected. 
Thoſe avenues, in time of peace, are perfectly open, 
as commodious to the parties, and incommodious to 
nobody elſe; for all other parties are friends, and as 


ſuch intereſted in their proſperity. A greater latitude 


therefore may, on theſe conſiderations, be expected 
to prevail in time of peace, and is in practice allowed. 
It becomes material to conſider, then, at what time this 


tranſaction took place? The contract (a) begun under 


tive Treaty, 27th the proſpect of peace, ſupported by the preliminaries. 
ar. 1 OS, 


The ratification had not, at that time, been ſigned, but 


it had taken place before the undertaking quitted Eu- 
rope. What would have been the caſe, if war had 
again intervened before the failing of the ſhips from 
Europe, it may be difficult to ſay. It ſeems probable, 
that the contract would have been reſcinded; for ſuch 
a conjecture is warranted by the twenty- -firſ article, 
which ſtipulates, “ that if Batavia ſhould be in pol- 
< ſeſſion of the enemy, the contract ſhould be void.” 
The letters expreſs ſanguine expectations of returning 
peace. One letter ſpeaks of . warlike @ppearances, 


but as meant to accelergte the peace.” Another 
, letter 
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letter ſays, © If peace is not concluded, ſtill the contract 
i will not be diſadvantageous. Peace was not con- 
cluded, indeed, at the firſt commencement of this 
ſpeculation, but the public appearances were ſuch, 
that there ſeemed to be no reaſon to fear that any in- 
convenience would enſue from ſetting the tranſaction 


on foot before the ratification was ſigned; and it is 


always to be remembered, that the contract might 
be altered, if war took place unexpectedly before; 
Upon the whole of the evidence on this point, it 
is, I think, clear that the parties had no ſuch thing as 
2 ſtate of war in probable contemplation. As far as 
the effe& of contemplation goes, then, it is fayourable 
to the parties. No perſon can ſay, that there was any 
deſign to evade belligerent rights: it was indeed to 
relieve a preſſure proceeding from a former war, but 
without any view of -ſheltering the property from 
capture. If the tranſaction is to be impeached, there- 
fore, it muſt be on the ground that it is one of thoſe 
tranſactions, which have ſuch a national bottom and 
ſubſtance, that, without confideration of peace or war, 
they are excluſively and radically and 
2 national tranſaction; and in which the man who en- 
gages in them, aſſumes, pro hac vice, the character of 
that nation. Several circumſtances approximate it to a 
Dutch tranſaction; for, unqueſtionably, there is a great 
deal of Dutch agengy, and even of Dutch intereſt 
throughout; but is it ſo eſſentially Dutch, that a fo- 
reign character cannot be predicated of it? What 
are the circumſtances to which ſuch an effe& can be 
attributed? Certainly not the mere purchaſing of 
goods at Batavia out of the Company's ſtores, for 
that we have ſeen done in a variety of caſes, without 
3 affecting the character of the foreign pur. 
i cn 
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chaſer. That this is done by a contract with the 
Company in Europe, will not invalidate. That the 
contract engages, that the purchaſed articles ſhall come 
to Europe in Dutch veſſels, will not invalidate. That 
ts a Collateral matter of agreement, on the part of 
the Company, looking to another object, independent 
of the character of the merchandiſe to be conveyed. 


The duties to be paid, may be conſidered as involved 
in the price for greater ſimplicity and convenience. 


Suppoſe foreign merchants of any other ſtate in 
Europe had agreed to this full extent, with the Dutch 


| Eaſt India Company, I do not ſee that they would 


have departed from their own proper character in this 
feature of the tranfaction. It muſt be found then in 


| ſome circumſtances beyond this; and there are two to 


which ſuch an effect is aſcribed. One is, that the Com- 
pany totally excluded all foreigners from this adven- 
ture, ſo that no man could be avowed to have any 
intereſt in it but a Dutchman : The other circumſtance 
is, that this property was to be brought to Holland, 
there to be placed under the management of the Com- 


pany in the ſale and diſpoſal. With reſpect to the 


firſt, it is certainly true, that the Company deals only 
with FVoute and other Dutch houſes; and if I found 
the prohibition alluded to, I think I ſhould be bound 
to conſider the Dutch character as inherent, and this 
tranſaction as Dutch throughout. But, 'on this 
point, I muſt obſerve, firſt, that there is no ſuch 
prohibition to be found in the contract : ſecondly, 
that all probability is againſt it: and thirdly, that it is 
proved that there was no ſuch intention. The 'Com- 


- pany, themſelves, certify this to be the fact, © that they 


never meant to exclude foreigners from any derivative 
intereſts in this adventure; that they had actually 
negociated 


HIGH COURT OF ADMIRALTY. 


negociated with foreigners in the firſt inſtance ; but 
that the negociation had broken off only on the terms of 


the price. It is, beſides, obſervable, that the whole 


tranſaction of this ſub-contract is carried on with the 


greateſt unreſerve and publicity. The documents 


were to continue Dutch between the Company and 
the firſt purchaſers, becauſe the Company reſolved to 
look to no other, and not to be remitted to foreign 
countries for payment. To them it is Dutch property, 
for the purpoſe of Dutch reſponſibility ;' that purpoſe 
ſerved, they look no further: and unleſs, it can be 
maintained, that he who is for particular reaſons pro- 
prietor as to one perſon, is, on that account, to be 
deemed the real proprietor to all perſons whatever, it 
cannot be ſaid that the real intereſt of property may 
not reſide elſewhere ; and that it may. ſo reſide, without 
being liable to be confiderad as Dutch by any perſon but 
thoſe who ſtipulated, that, for the ſecurity of their own 
intereſts, it ſhould be liable to be ſo conſidered by them, 
I am of opinion, therefore, that though the' Company 
have a right to conſider it as Dutch, looking no farther 


than to the firſt Dutchman, with whom they contracted, it 


does not neceſſarily follow, that thoſe who admit that 
it has been actually transferred to foreigners, have ne- 
yertheleſs a right to conſider it as Dutch. The other 
ground is, That it was under an abſolute agreement 
to return to Holland, to be under the diſpoſal and 
management of the Company.” The fact itilf is not 
demonſtrated to the degree that would be required to 
ſupporttheconcluſion; forthetwenty- firſt article provides 
for the contingency of its going elſew here; andthepenal 


is not ſuch as can be ſaid to amount to an abſolute pro» 


hibition. But if the fact were ſo, in what way does it con- 
yert the intereſt, ſoppolins that, independent of that cir- 
cumſtance, 
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The eumſtance, the intereſt would be found elſewhere, 
Ceo ana. It is mere cofiſignment and agency, upon a bargain 
— — between the parties, and the whole effect is limited to 

IE that agency and conſignment. I do not ſee that it 
is more than one of thoſe poſſible modifications of a 
commercial bargain, which may take place in time of 

peace without giving a third party, who has no inte- 

reſt in it whatever, a right to conſider it as a tranſ- 

action ſo excluſively confined, as to affect the national 
character of the parties engaged in it. Upon this view 

of the queſtion, taking it to be a contract formed 

in what I conſider as a time of peace, and in con- 

: templation of peace, without any view to relieve a bel- 
ligerent from the preſſure of his enemy, which would 

give that enemy a right to counteract a purpoſe ſo di- 

realy hoſtile and miſchievous to himſelf, by the ap- 

plication of a ſtricter rule of judgment, (and upon 

this admitted circumſtance, that there is no infraction 

of third rights, I lay great ſtreſs,) I am of opinion 

that it is a contract which foreigners had a right 

to make, at ſuch a time, without departing from 

their foreign character. The contracting parties have 

divided the poſſible advantages of ſuch a tranſaction 

between them, ſo that many of the intereſt belong un- 
doubtedly to the Dutch; but the intereſts of pro. 

perty belong, I think, to the foreigners. In a ſtate of 

ceful commerce they have a right ſo to divide 

them ; and I ſhall reſtore thoſe intereſts of property 

to the neutral claimant, but ſubje& to the coſts of 

the inquiry, which has become abſolutely neceſſary, 

from the complicated nature of the tranſaction, and 

the oſtenſible Dutch charaQer under which this Pay 


was ſailing, 
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Tus was a eie of conſiderable” en 02 and Th. power of the 


delicacy, ariſing on an order of Government for ©" _ * 


the releaſe of ſeveral veſſels, being part of the ſecond” property 


as prize, 


Swediſh Convoy, under particular circumſtances., adjudication and 


againſt the will 


The queſtion made on the part of the. Cap- of the captors, is 


not taken away 


tors was, whether the Crown had ſuch a power, or by any grant of 
prize conferred 


rather whether a right and intereſt in the thing taken Pre comer 


did not veſt in the Captor at the time of hl under —— * 


the grant of prize made to captors by the Orderof Coun- or the Prize AR: 


cil , theProclamation, andthe Prize Act, in ſucha manner 
as to entitle the eaptor toproceedto adjudication, notwith- 
ſtanding an order of releaſe on the part of Government. 


The queſtion was fully argued by the King's Advo- 
cate and Robinſon on the part of the Crown, by Laurence 
and Stwabey on the part of the Claimant, and by Arnald 
and Burnaby for the Captor. The material topics of ar- 
gument are taken up and diſcuſſed ſo fully i in the judg- 
ment, as to render it as unneceſſary, as it would alſo be 
peculiarly difficult to give an adequate and ſuecinct 


ſtatement of the argument in this Report. 


Jupoau zur. 


Sir W. Scott. This queſtion, which has been very 
elaborately argued, ariſes on ſeveral Swediſh ſhips with 


8 


— — 


1 - 
(a) This caſe is reported out of the order of its date as a caſe of 
public importance, and as ariſing out of the tranſactions of the laſt | 


war. 
; their 
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The their Cargoes, belonging to ſubje&s of other Countries 
.. — nnd Cities, taken under the Convoy of a Suediſb man 
50 — of war, and proceeded againſt on that ground. Se- 

veral points have been made on behalf of the owners 
of the ſhips and cargoes, one applying to the ſhips as 
well as to the cargoes, and two that are peculiar to the 
cargoes. With reſpect to them it is firſt contended, 
that they belong not to Swedes, but to ſubjects of the 
Han, Towns, and that they are not involved in the 
penalties of Swediſh reſiſtance, which was an act of 
the Swediſh government, and will not bind the 
ſubjects of other powers; that the proprietors of the 
cargoes were not privy to this fact; and that the 
maſters of the veſſels were not the agents of the car- 
goes, ſo as to bind them. This is contended on the 
ſame principle that has been adopted by the Court, in 
ſome blockade caſes, where ſhips, failing originally in 
ignorance of the war, and having been warned in their 
voyage, have nevertheleſs perſiſted obſtinately in their 
original deſtination to the blockaded port. Fam of. 
opinion that this defence cannot be ſet up with effect, 
fince in the only Charter-party which has been pro- 
duced, and which muſt be taken as produced by the 
claimants as repreſentatives of the reſt, there is an ex- 
preſs ſtipulation that the /hip ſhould proceed under Con- 
voy. But I will take the cafe on a ſuppoſition that there 
was no ſuch engagement The maſter affociates himſelf 
with a convoy, the inſtructions of which he muſt be 
| ſuppoſed to know; he puts the goods under unlawful - 
protection, and it muſt be preſumed that this is 
done with due authority from the owners, and for their 
I | benefit. 
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benefit. It is not the caſe of an unforeſeen. emer- 
gency, happening to the ſhip at fea, where the fa& 
itſelf proves the owners to be ignorant and innocent, 
and where the Court has held, that being proved 
innocent by the very circumſtances of the cafe, they 
ſhall not be bound by the mere principle of law which 
impoſes on the employer a reſponſibility for the acts 
of his agent. On the contrary, it is a matter 
done antecedently to the voyage, and muſt therefore 
be preſumed to be done on communication with the 
owners and with their conſent ; and the effect of this 
preſumption is ſuch that it cannot be permitted to be 
averred againſt; inaſmuch as all the evidence muſt come 
from the ſuſpected parties themſelves, without affording 
a poſſibility of meeting it, however prepared. The Court 
has therefore thought it not unreaſonable to apply the 
ſtrict principle of law, in a caſe not entitled to any 
favour, and holds, as it does in blockade caſes of that 
deſcription, that the maſter muſt be taken to be the au- 
thorized agent of the cargo, that he has acted under 
powers from his employer, and that, if he has ex- 
ceeded his authority, it is barratry, for which he is 
perſonally anſwerable, and for which the owner muſt 
look to him for indemnification. I paſs over many con- 
ſiderationswhich havebeen properly preſſed inargument; 
but I cannot omit to obſerve that this is not metely 
a queſtion ariſing on a ſingle act of limited con- 
ſequence; it is a pretenſion of infinite importance, 
and of great extent, being nothing leſs than an op- 
poſition to the general law of ſearch, by which, if it 
could in one inſtance be admitted, the whole proviſions 
of the Law of Nations on that —— - 

K | defied : 
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defied : for if this principle could be maintained, by 


—— an interchange of convoys the whole unlawful buſineſs 


might be carried on with ſecurity. To put the goods 
of one Country on board the ſhips of another, would 
be a complete recipe for the ſafety of the goods, with 
a tnifling alteration, eaſily underſtood, and eaſily prac · 
tiſed, whilſt the miſchief itſelf would exiſt in full force. 
Secondly it is contended that no grant of prize 


made by the Crown attaches upon ſuch property 


as this, becauſe the grant is of property of the king's 
enemies, that is of the French and other nations 
with whom we are at war. But the grant is not ſo 
conſtrued and applied. —It is held in conſtruction 
and practice to embrace all property liable to be 
condemned as prize, and not particularly reſerved by 
the rights of the Crown or of the Admiralty. By 
iction, or rather by intendment of law, all property con- 
demned it the property of enemies, that is, of perſons ſo 
to be conſidered in the particular tranſaction; and half the 


buſineſs of this Court is exerciſed on ſuch property, 


in determining whether it is not liable to be condemned 
as prize to the captors. It is therefore a poſition 
not ſeriouſly to be maintained, that the captors grant 
does not reach to this extent, by the conſtant courſe of 
interpretation authorizing ſuch a conſtruction. 

Theſe two points being diſpoſed of, which are con- 
fined to the cargoes, another of much greater extent, as 
comprehending both ſhips and cargoes, and of ſtill 
greater importance, is ſuggeſted to ariſe 22 
the facts of this caſe. As it was a point, on 
which the rights of the Crown were directly involved, 

I falt it to be my indiſpenſable duty to call on thoſe 
| | 8 who 
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who are ſpecially entruſted with the defence of the 
intereſts of the Crown, to aſſert and vindicate thoſe 
rights, unleſs it was the intention either to diſclaim 


them entirely, or at leaſt to waive the exerciſe of them 
on the preſent occaſion, When the rights of the 


Crown were brought forward by the claimant, in a 


way which it was impoſſible not to notice, the Court 


was bound, as every Court would be, to take care that 
juſtice was done to them. The Rights of the Crown are 


public Rights, conferred not merely for private purpoſes, 


or for perſonal ſplendour, but for the public ſervice, 
and to anſwer the great exigencies of public intereſt, 
and claims of public juſtice; as ſuch, they demand the 
ative protection of every Court, in which the occur- 
rence of them is ſuggeſted to ariſe. The right which 
is aſſerted by the claimant, and is denied on the part 
of the captor, is that of releaſing ſhips and goods that 
had beentaken jure belli, before adjudication and without 
the conſent of the captors. I ſay without conſent, becauſe 
[think I muſt hold, upon: the preſent evidence, that 
the captors have not done any act, by which they can 
be conſidered as communicating their conſent. © 


Before ſuch a queſtion can with propriety be in · my 


troduced, it muſt appear that the Crown has actu. 
ally exerciſed the power, and that the party has not 
renounced the benefit of it. For, if the Crown has 
not exerciſed it, or if the party has renounced the be- 
nefit, the Court would, for obvious reaſons, de- 
cline to entertain a queſtion of this high nature, with- 
out an actual neceſſity calling for the diſcuſſion, and 
vould be glad to diſmiſs it from farther conſideration. 
That the Crown has exerciſed the power in this in- 


ſtance, is I think ſufficiently proved, by the ſolemn | 


evidence of an official letter from the Secretary of State 
VOL. v. | | . | for 


I 


the regular mode of communication with the miniſters 
of foreign powers; and it muſt be preſumed, that 
what is ſo communicated, unleſs diſavowed, is the a& 
of the State. It proceeds from thoſe who are the 


repreſentatives, and what they ſay, binds the State 


| the proper channel through which the order for releaſe 


thing. Whether the communication had been made 


the fact is clear that it proceeded from the State. |! 
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for the foreign department, to the Miniſter of that 
— Country whoſe ſubjeQs were principally intereſted in 
the rx informing. him that the ſhips were re- 
leaſed, and that orders were given by the Lordi of 
the Admiralty for that purpoſe. This I apprehend iz 


organs of the State towards foreign powers and their 


unleſs difavowed. That the order was conveyed im. 
mediately through the Admiralty, is no objection 
ſurely to the validity of the act: The conveyance of 
the orders is merely the ſubordinate and inſtrumental - 
part of the buſineſs ; and I take the Admiralty to be 


ſhould. be tranſmitted to the captors. But even i 
there had been ſome little irregularity in the mode of 
tranſmitting ſuch an order, an irregularity ſuch as may 
and muſt ſometimes occur. in the ſhifting exigencies 
of the public ſervice, it could in no degree have been 
conſidered, as vitiating the ſubſtance and effect of the 


by this or that hand ſignifies nothing; whether it was 
in writing or in words ſignifies nothing ; the queſtion 
is, whether it was ſo directed by the proper authority 
of the State: had it the ſeal and impreſs of that or 
ginal authority? Through what courſe that diredion 
travelled, whether by one poſt or the other, is a matter 
of ſmall moment, and perfectly immaterial, provided 


is not ſuggeſted that the Admiralty did not iſſue tht 
arders, - They are averred to have been PR 
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the Secretary of State, and are not at this moment 


diſavowed, or in any manner receded from on the part 


of Government, after the call which the Court has 
made on the officers of the Crown, for the purpoſe of 


knowing in what light they are to be conſidered. I 
am bound, I think, to hotd the order that: has been 


called in queſtion, to have proceeded from fufficient. 
authority, and to ſtand at this moment unrevoked, 


The next ground that has been taken is, that the 
party had not accepted the releaſe ; and if this had 
been ſhewn, it weuld, I think have been ſufficient to 
defeat the effect of the order. It would undoubtedly 
have heen competent to the claimant to have ſaid, 


© the reſtitution is defective, I will not accept it, but 


vill go to the Courts of Juſtice to obtain a more 


% araple compenſatlon? Without imputing to the 


Crown an injuſtice, which is flot to be imagined, it 
cannot be conctived that the party would. have been 
denied his reſort to a Court of Juſtice, which fits prin- 


cipally to enforce the riglits ariſing from the Law of 


Nations. If he had appealed from the Government to 
the Court of legal redreſs, the Court muſt have re- 


ceived the complaint, and have proceeded to an ulti- 


mate determination on the quantuni of the grievance 
alleged ; and by ſuch a condu the patty might fairly 


have been Gonſidered to have waived the benefit of 


a partial releaſe. But I find nothing of the kind: 
The letter which the claimant wrote on the occaſion 
has been very properly deſcribed to be written in moſt 
reſpectful terms: It is a letter of grateful acceptance, 


| appealing only to the equitable conſideratioti of Go- 


vernment, for ſome farther compenſation on grounds 
therein ſtated z but it cotitalrs no appeal to the Court, 
no declining of the offer made by Governtnent. On 
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the contrary, it is rather to be taken as a total re- 
linquiſhment of all legal remedy, as a ſtatement of 
their caſe in a ſtyle of political negociation merely, and 
containing nothing that can with any propriety be 
deemed a waiver of the releaſe then offered. Some- 
thing has been ſaid of the lapſe of time that had in- 
— . 55 before the papers were brought to the notice 


of the Court. It has been great; but I cannot blot 
out of my remembrance, the important tranſactions to 


which this matter has, at leaſt in ſome degree, given 
birth. Many years of negotiation—I am ſorry to add, 
ſome months of actual hoſtility, paſſed, before this 


queſtion was happily adjuſted by a convention. During 


that period nothing was done in this Court. When 
the general queſtion was ſettled proſpectively between 
the parties, the queſtion came forward with reſpe& to 
the fleet of which theſe veſſels - compoſed a part. 
Whilſt the queſtion reſpecting the whole fleet was 
under diſcuſſion, theſe ſhips had a right to ſtand on 

the general ground of defence, as long as it might 

poſlibly be determined in their favour : they might feel 

it their duty ſo to do, in order that they might not prs- 
judice the rights of the other ſhips aſſociated with them. 
Having ſo done, and failed, they have now a right to 
reſort to the benefit of the order which applied to 
them excluſively, and to call upon the officers of the 


Crown either to admit and avow theſe papers, or to 


contradict and renounce them. On this part of the 
caſe, I feel myſelf bound to ſay that the order is ſuf- 
ficiently authenticated ; that the Crown does not 
diſavow .it; and that I muſt confider the caſe as 
ſubject to the effect of the Order, whatever that may 
legally be, for the releaſe of this property. 


| The facts then being completely eſtabliſhed, the 5 
| Gon 
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queſtion of right ariſes, how far the Crown can releaſe The 
at any time before adjudication, wi without conſent f 
the captors. It is an important queſtion connected Der 19s 
with moſt” momentous conſequences : No refleQting 
man can approach it, without feeling that he has to 
weigh a matter of extreme delicacy, though perhaps 
not of equal difficulty. Be the delicacy or the dith- 
culty what it may however, it will be the duty of 
the Court to meet with firmneſs any exigencies, which 
the adminiſtration of juſtice may impoſe upon it. 

It is admitted on the part of the captors, whoſe in- 
tereſts have been argued with great force (and not 
the leſs effective ſurely for the extreme decorum with 
which that force has been tempered), that their claim 
reſts wholly on the Order of Council, the Proclama- 
tion, and the Prize Act. It is not (as it cannot be) de- 
ried, that, independent of thele inſtruments, the whole 
ſabject matter is in the hands of the Crown, as well 
in point of intereſt as in point of authority. Prize 2 
is altogether à Creature of the Crown. No. 
has, or can have, any intereſt but what he takes as the 
mere gift of the Crown. Beyond the extent of tel — 
eit he has nothing. This is the principle of law on Gow gr 
the. ſubje&, and founded on the wiſeſt reaſons. The FLEE -. 
right of making war and peace is excluſively in the 2 
Crown : The acquiſitions of war belong to the Cronn- 
and the diſpoſal of theſe acquiſitions may be of the ⸗ 
utmoſt importance for the purpoſes. both of War and 
Peace. This is no peculiar doctrine of our conſtitution; 
it is univerſally received as a neceſſary principle of | 
Public juriſprudence by all writers on the ſubject, Belle 
parta cedunt reipublice. It is not to be ſuppoſed that 
this wiſe attribute of ſovereignty is conferred without 
reaſon ;, it is given for the purpoſe aſſigned, that the 

N 3 power 
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 _ The power to whom it belongs to decide on peace or 
Mr war, may uſe it in the moſt beneficial manner for the 
* ty © purpoſes of both. A general preſumption ariſing from 
_ * theſe conſiderations is, that Government does not mean 
to diveſt itſelf of this univerſal attribute of ſovereignty, 
conferred for ſuch purpoſes, unleſs it is ſo clearly and 
unequiyocally expreſſed. In conjunction with this uni- 
verſal preſumption, muſt be taken alſo the wiſe policy 
of our own peculiar law, which interprets the grants 
of the Crown in this reſpect by other rules, than thoſe 
which are applied in the conſtruction of the grants 
of individuals. Againſt an individual it is preſumed, 
that he meant to convey a benefit with the 
utmoſt liberality that his words will bear. It is in- 
different to the public in which perſon an intereſt re- 
mains, whether in the grantor or the taker. With 
regard to the grant of the ſovereign it is far otherwiſe. 
It is not held by the ſovereign himſelf as private 
property; and no alienation ſhall be preſumed, except 
hat which is clearly and indiſputably expreſſed. 
| With theſe rules of interpretation the title deeds of the 
* captors muſt be conſidered, to determine whether the 
Crown has in theſe deeds renounced that power, which 
F | in principle it poſſeſſes, and in practice has frequent · 
| Iy exerciſed. If there is any thing which can be 
| wh _ ſuppoſed to produce that effect, it muſt be the cony 
veyance of a right of ſome ſpecies or other to other per- 
| h ſons, and theſe can be no other than the captors, in 
| virtue of which they claim an indefeaſible intereſt in 


prize once taken. The right contended for, is a 

| right to ſeize and bring to adjudication all ſhips of the 
5 | Enemy. Does the right to ſeize, thus generally given, 
| alone bind the Crown, ſo as to bar it from any further 
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exerciſe of its power with reſpect to ſeizures ? Certainly 
not; for after that right is given to ſeize allgſhips of 
the enemy, the Crown can exempt as it ſees fit. The 


Crown, which declares general hoſtilities, can limit 


their operation: It can except individuals: It grants 
particular paſſes : It exempts particular claſſes of the 


enemies ſhips notwithſtanding the rigbt thus given 


of ſeizing all ſhips. If then the right of ſeizing 
all ſhips thus generally given, does not hind the 
Crown, in its power of qualifying that right by ſub- 
ſequent modifications; on what ground is it conten- 
ded, that the exerciſe of i its power, with reſpect to pro- 
ceeding to adjudication, is barred by the mere act of 
ſeizure? The mere act of ſeizure ſurely cannot work 
any ſuch effect: it is an act in itſelf in ſome degree 
always dubious till adjudication, and poſſibly errone- 
ous; yet this dubious act is to convey to the party a 


right indefeaſible to proceed to adjudication, when the 


very proceeding may be a further wrong done, an 
aggravation of coſts and damages already occaſioned 
by the improper ſeizure! I attended with great impa- 
tience to the able argument of Dr. Arnold, to learn 
what was the ſpecific nature of the right conferred 
on the captors by the act of ſeizure, to which the effect 
of barring the power of the Crown to releaſe is to be 


attributed. It is admitted to be, in degree, an imperfett 
right ; In ſpecies it was ſtated, if I underſtand the 


argument, to be, a jus penſeguendi, a right of actioh, 


and no more; no right of intereſt, but a mere right of 
bringing to adjudication. Whatever is the nature of 
this right, it is conveyed only in the Order of Coun- 
ci], it is not given in the Proclamation-or the Prize 
Act. It is indeed recited in both, as a thing otherwiſe 
exiſting, but it makes no part of the powers conferred 
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in either of thoſe inſtruments. Now, according to 
the conſtruction which is in my opinion to be put 
upon this matter, this jus perſequendi, as it is called, 
is not a right conveyed, but a duty enjoined. Cap. 
tors have generally a right to ſeize, ſubje& to this 
duty of bringing to adjudication—a duty enjoined, 
that they may not make ſeizures, without bringing the 
ſhips and goods ſeized to the notice of the proper Tri. 
bunal, in order to prevent the right of ſeizure from 
degenerating into piratical rapine. If the Crown im- 

poſes that obligation, the Crown can releaſe it. Sup- 
poſing the Proclamation and Prize A& to be out of 


the way, and that the matter ſtood ſingly upon the 


Order of Council, - there can be no doubt that the 
Crown could ſo releaſe. The Crown impoſed the obli- 
gation, and ſo far as the Order of Council alone is con- 


ue $44 ſidered, the Crown retains the whole intereſt. If the 
pl Tf H. prize is condemned, it muſt be condemned to the 


Crown, and for its intereſt, for the Order of Council 
gives no intereſt to.Captors. No doubt could exiſt, 


ſuppoſing the matter toſtand on the Order of Council 


alone, that the Crown is completely dominus litit, and 


fa that proportional and partial intereſt given by for- 


alſo dominus rei litigate, ſuppoſing there is no claim 
maintainable on the part of any neutral proprietor, 

As far as any right to the extent contended for can 
be ſuppoſed to be veſted in the Captor, then, it muſt 


be attributed to ſome enlargement of theſe rights given 
by the Order of Council, derived from the Prize AQ 


and Proclamation, Let us conſider what this enlarge- 


ment is. The Proclamation. gives the whole property, 
but not till 222 until that time, no be · 
neficial intereſt attaches, 80 the Prize Act in like 
terms gives the whole intereft or property, in oppoſition 
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mer adds, (a) but not till adjudication.” In adverting to 
theſe inſtruments, it is impoſſible not to remark the 


very guarded terms, in which the benefit is conferred. - 


The Proclamation gives to privateers © after final ad- 
6 judication, and not before Jo not merely after adju- 


dication, but ſuperadding a negative pregnant, and 
« not before.. With regard to King's ſhips, the grant 


is expreſſed with ſimilar caution ; it gives the neat pro - 
duce of all ſuch prizes taken, the right wheredf is inhe- 


rent in us and our crown. And again, © It directs 
that ſuch prize may be lawfully ſold or diſpoſed 
« of, by them and their agents, after the ſame ſhall 
have been to us finally adjudged lawful prize, and 
nat otherwiſe.” What is the uſe of theſe guarded 
expreſſions ? ſurely not merely the object of protecting 
the intereſts of the claimant till after adjudication. 
The Crown cannot be ſuppoſed to be anxious to make 
a reſervation or exception of that, which, without any 


ſech exception, would be perfectly ſafe ; for no in- 


tereſt of the Crown or its grantee could diveſt the in- 
tereſt of the Claimant. The reſervation muſt, ex ne- 
Mute rel ex defectu alicujus alterius —— apply 


* 


2 


(a) Before the ſtatute ab es adi mis ta the coptore | 


the whole or ſale benefit, as it is there termed, and which has been 
continued in the ſeveral Prize As paſſed fince that time, the 
ſtatute 4th and 5th William and Mary had given to privateers 
four fifths of the cargo; and the whole of the veſſels ; and to King's 


ſhips one third. This ſtatute had regulated the practice till the | 


concluſion of that war, which happened in 1697. On the breał · 
ing out of the enſuing war againſt France, a proclamation, iſſued 
iſt June 1702, giving to her Majeſty's ſhips half, and to privateers 
the whole benefit r but no general Parliamentary Regu. 
lation 3 cnet hand pogdgnconse and 
to the ſtatute 6th Anne, in 1708. 2 


Wuhatſoever. In the caſe of captures made by the 
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to rights, over which the Crown has a dominion, and 
which, unleſs reſerved, it might be ſuppoſed to have 
granted away. What are theſe rights? The right 
of controuling the whole proceeding till final adjudica- 
tion, the right of declaring that the party ſhall not be 


farther proceeded againſt as an enemy ; the right of 


ſuſpending hoſtility againft him, with regard to pro- 
perty which has been ſeized under the general order 
of reprizals. For ſuch putoſes, and ſuch purpoſes 
only, it muſt be, that the Crown has declared, that, 
till after adjudication, the Captor has no intereſt which 
the Court can properly notice for any legal effect 


King's own ſhips, the authority of the Crown is moſt 
marked upon the face, and in the ſubſtance, of every 
part of the proceedings in the moſt emphatical manner. 


fon A. The Crown officers are the proſecutors, in the name 


. V 


ſuperadded, that it ſhould enure to the benefit of the 


of the Crown; the final adjudication, under the very 
terms of the a, is a condemnation to the Crown, and 
moſt clearly the intereſt would veſt in the Crown 
under that condemnation, if the Act had not expreſaly 


captor. In ſeizures made by private ſhips of war the 
hand of the ſovereign authority is leſs viſible in the 
mode and ſtyle of proceeding ; but the right of. the 
Crown i is ſufficiently guarded by the repeated declara- 
tions, that the intereſt ſhall veſt in ſuch captors © after 
final adjudication,” and not before. . 

So much upon principle! How ſtands the matter as to 
practice? The practice, conceive, has been ungugſtianed, 
for the Crown to direct the releaſe of ſhips before final 


' adjudication. The inſtances are not indeed 22 


numerous, becauſe it is not to be ſuppoſed that the 
occaſions for the exerciſe of Tech an act of authority 


- | would 
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would be very frequent. I cannot but think, however 


that an expreſſion which is reported to have fallen from, — 


Lord Mansfield, in a caſe (a) relating to the inſurable 
intereſt of Captors, (of which caſe I have been favoured 


- 
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1804. 
(a) Lecras 


with a note from a Noble Perſon, who was himſelf of! 
counſel in the cauſe,) namely, © that the Crown does not 
interfere,” muſt have been founded in ſome error 


| v. Hughes. 


the fact. Such inſtances will appear. leſs numerous, 


becauſe the fact, that they have been ſo releaſed, is not 


neceſſarily, nor very diſtinctly, entered in the books. * 


All that appears is, that the Proctor, then proceeding for 
the Crown, as he muſt do, declares that he proceeds 


no farther; on which the Court iflues an order of 


reſtitution, as a matter of courſe, and of neceſſity ; 
for what party can interpoſe, and pray a condemnation 
to the Crown, when the Crown has declared that it 
prays no fuch a thing, but conſents to the reſtitution. 
I take this therefore to be the firſt caſe, in which the 
effect of ſuch a conſent on the part of the Crown has 
been called in queſtion. I do not mean to intimate 
that it has been in any degree improper to take the 


opinion of the Court upon this queſtion, more parti. 


cularly in the very decorous manner in which the 
application has been urged. But. muſt ſay, that when 
it is alleged, that all former caſes have paſſed by con- 


ſent, the fact itſelf, that the power was not queſtioned 
in theſe caſes, affords a ſtrong proof that the power 


was conſidered as ungqueſtionable ; and I muſt add, 
that though I have ſuffered a party to ſtand before the 


Court, for the purpoſe of arguing the queſtion, I do 


not know the party who can legally ſtand before it, 
praying acondemnation to the Crown, whichthe Crown 

itſelf publicly renounces. 
It will not be neceſſary for me to e ee 
inſtances; 
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x,Th* ſtances; (a) they have been cited in the argument; but 
——— 1 will appeal to the judgment of every perſon of any 
"= experience in theſe Courts, whether a doubt ever ex. 
iſted on the ſubject in any man's mind, till it was ex. 

cited by, I will not ſay, a dictum, but by an interrogz, 

Lord Remes \ tory or queſtion of a Noble and Reverend Perſon * in 
| the argument upon the Sr. Jago. It will not be ſup. 

' poſed that I mean to treat the memory of that emi, 

nent Perſon with the ſlighteſt diſreſpect, when I ſay that 

it was an unexamined and unweighed dictum in that 

particular caſe, and, upon a ſubject, not generally 

familiar to his moſt excellent underſtanding. I cannot 

think that He him/z/f would have regarded ſuch an 

haſty excurſion of his mind, as that which he would 
deliberately have followed, if he had been called upon 
| to apply himſelf to the ſerious diſcuſſion of ſuch a 
| point. To this dium, be its authority what it may, 
I muſt oppoſe that of his Predeceſſor, to which! 
have already adverted, that the crown does nt 
interfere,” becauſe it would be nugatory to ſpeak of 1 
interfering, if the right was altogether denied to exiſt, | 
As to the practice of this Court, it has undoubtedly 
not been guided by the opinion intimated in that diſtun 
of Lord Kenyon, On the contrary, the ſame meaſure 
has been adopted in the caſes cited in argument, the | 
Johannes, the Freya, and the Havre caſes ; in all 
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(a) Modern inſtances cited, as ſubſequent to the regular grant 

ef the whole benefit of prize to the captor by act of par- 

(b) 29th July Lament in 1708, were, the Freya, (5) the leading caſe of a 
1800. Daniſh convoy brought in, but reſtored by negociation with 
0 1798. government; the St. Johanner, one of the firſt S wediſb (e) convoy, 
releaſed by the captor under an order from the Lords of the Admi- 

(4) 2 ralty; the Edwin, (d) an American veſſel which had ſailed for the 
1801. ; | | ; port 
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which the Court conceived itſelf to be doing no more g — 4 


than its duty in obeying the order for releaſe, It is true — — 
that the captors did not oppoſe in thoſe inſtances; but I —— 
have already ſtated the grounds, on which I conceive 

that they could not have been heard by the Court, in 

an effectual ſupport of any ſuch oppoſition. There is 

beſides one claſs of caſes, from which we may I think 

infer, that ſuch a power muſt be ſuppoſed toexiſt in the 

Crown ; I mean caſes (a) of reſtitution at the cloſe of Hi 


CA 
a war. It is a frequent practice to ſtipulate in the Pre- _ 10 Mey, 


liminary articlesof Peace, foraceſſation (a) of hoſtilities _ — My, 
at certain times, in different latitudes, and for the Reſti- ceffation vf boſ- 
tution of property taken afterwards ; and this as well case! hen 
vithin, as beyond, the period aſſigned for the Ratifica- 11%: afer, 


tion of the Preliminary Articles themſelves. The ſame 2745, being the | 


date of the 


ſignature of the 


5 a : preliminary 

port of Havre with other American ſhips, in 1801, under fome Miicies of the 
miſunderſtanding as to the blockade of Havre, and was re- Chupelle—re. 
leaſed in conſequence of a letter of 24th Nov. 1801, from ie by decree 
Lord Harwkeſbury, directed to the King” 8 Advocate, 2 ſtating May 1748. 
the ſpecial circumſtances which had led to an ignorance of the 
blockade on the part of the Americans, and expreſſing his Majeſty's 
pleaſure that all the rights and intereſts which may belong to him in 
ſuch captured veſſels and cargoes, ſhall be given up and releaſed.” 

More ancient inſtances, prior to the Prize A& of 1708, were, 
an order of council 1705, for the releaſe of certain Dutch ſhips 
leired and brought in, for trading with the common enemy. 4th 
Adniralty Reports, page 254, Note. The Salvador, 31 Aug. 
1704, on which there was an order of council addreſſed to 
her Majeſty's Advocate, - for the releaſe of certain Swedi/h | 
ſhips which had been captured under a Swediſd convoy, after a 
conteſt between the Swediſh man af war and Admiral Whetftone. 
th Aug. 1689, an Order of Council for the releaſe of certain 
Daniſh ſhips. 234 Sept. 1609, an Order for the releaſe of certain 
Portugueſe ſhips. 27th July 1589, an Order of Council commu- 
ucated to the Court of Admiralty for its direction in proceeding 
agunft the ſhips and contraband cargoes of the Hans Towns, going 
* TO and ſeized by Queen Elzabeth, ColleHanea Maritime, 
p. 163. Note. / 


— 


proviſion { 
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The Proviſion is afterwards inſerted in the definitive Treaty, 
——.— = In matters of treaty, it is true, the act of ratification 
igen may be ſaid to operate with retroſpective effect, to cor. 
firm the terms of the treatyfrom the date of the Prel. 
minary Articles. But it is not eaſy to conceive a power 
lodged in the Prerogative of the Crown, to ſecure that 
retroſpective effect, to the concluſron of 2 Treaty, withou 
ſuppoſing alſo a correſponding power over the acts a 
its own ſubjects; to ſuperſede the intermediate event 
of war, and to annul captures, rightly made, up to the 
moment of ratification, under the only known rule 
of action, then promulged, and communicated 1 
cruizers, for the government of their conduct. 
Something has been ſaid of the hardſhip, which cap. 
tors may ſuſtain, if they are to be held liable to coſts and 
damages, and are at the ſame time denied the power 
of proceeding to adjudication ; and to be ſure nothing 
could be more unjuſt, than to leave the captor at the 
mercy of the claimant for coſts and damages, by taking 
from him the power of juſtifying the ſeizure. But 
to this objection, I think, two anſwers may be given, 
either of which removes the poſſibility of ſuch injuſtice 
even if the fact could be ſuppoſed (which cannot be 
ſuppoſed without the moſt extravagant indecency) that 
the Crown in the tranſaction had left its officer total) 
unprotected. Firſt, that after acceptance of ſuch a 
extrajudicial releaſe, the claimant would no longer de 
competent to proceed againſt the captor; the act of a: 
ceptance would be conſidered as a waiver of his jud- 
cial remedy, as a total releaſe on the one ſide and on 
the other; and if the captor was to appear under pro- 
teſt, alleging that the claimant had accepted ſuch at 
extrajudicial releaſe, I cannot but think that the Court 
would pronounce the proteſt to be well founded, Le 
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diſmiſs him from any farther reſponſibility ; or ſe- 


191 


The 


condly, if the Court did not overrule the proteſt, it —— 


ſurely would not deny the captor his right to proceed, 7 


not indeed for the adjudication of any prize intereſt 
under the ſeizure, but for all purpoſes of juſtification. 
To conſiderations of public policy, upon ſuch a queſ- 


tion, I decline to advert at any length, for two reaſons; 


one is, becauſe my judgment muſt be formed on 
grounds of another ſpecies - on the legal conſtruction 
of the Order of Council, the Proclamatien, and the 
Act of Parliament. If thoſe have in fact taken away 
the right of the Crown, againſt the public intereſt, 
be the conſequences ever ſo miſchievous, the remedy 
muſt be ſought not in erroneous judgments here, but 
in wiſe legiſlative proviſions elſewhere. Another reaſon 
ie, that the conſiderations of public policy are too 


to every man's imagination, When I ſtate the po- 
ſition contended for on the part of the captors to be 
in effect this, that it ſhall be in the power of every man 
who has made a capture, of the pettieſt commander 


of the pettieſt priyateer, to force on, in ſpite of all 


the prudence of the Crown oppoſed to ſuch an at- 
tempt, the diſcuſſion and deciſion of the moſt delicate 
queſtions—the diſcuſſion and deciſion of which, may 
involve the Country in the moſt ruinous hoſtilities, I 


ſtate a propoſition, that muſt awaken the apprehenſion 
of every man who hears me as, to the extent of the dan- 
ger which would attend the eſtabliſhment of ſuch a 


principle. It has been ſtated, and truly ſtated, that great 
encouragement is due to the navy of this kingdom; I 
feel this I hope in its full. extent; and I can have no 
doubt that it is ſtill more ſenſibly felt by the Govern- 


ment of this Country ; but 1 muſt preſume, that, in 


eſtimating 


vaſt, and too obvious, not to preſent themſelves 
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Toe eſtimating duly the weight of that conſideration in any 
_—— particular caſes, the Government will likewiſe eſtimate 
| * the weight of other public conſiderations, which in thoſe 
particular caſes may happen to be ſtill more urgent, ani 
more important, high and important as that conbde. 
ration unqueſtionably is. 

On the whole caſe, Iam of opinion chas all princi inde 
of law, all forms of law, all confiderations of public 
policy, concur to ſupport the right of releaſe prior to 
adjudication, which I muſt pronounce to be ſtill inhe- 
rent in the Crown. It is with peculiar ſatisfaction of 
mind that I refle&, that if I have erred in forming 
this opinion, the law has provided more ways than 
one in which the effect of the infirmity of my judg- 
ment may be repaired, to the relief of the nn 

feel themſelves don (i by it. 


— — 


LA GLOIRE, Liuouszx. 


Tu. was a caſe of a French ſhip, n on 2 


804. 
8 TOR voyage from Martinique to France and claimed by 


AN the maſter as à cartel ſhip, as ſailing under the paſſport 
wer from Mar of the Britiſh commander at St. Lucie, for the purpoſe 
bela Fenn” of carrying General Noques and other officers taken 


1 at St. Lucie to France. 
agreeable to the 


xenon Sed On the part of the Captors, Laurence and Robinſon. 


— of the —On the effect of ſuch protection as this is aſſumed 


at de. Lucie, to be, there can be but one opinion, when the ordinary 
Moe proved mode of conducting a tranſaction of this kind is fim- 
with the formal ply purſued, and eſtabliſhed in proof before the Court. 
Cartel, Ce. The delicacy of caſes of cartel i is felt by all ; but the 

high good faith to be expected in ſuch contracts wi be. 


moſt Wy 9 by preerving the fi 
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of the contract itſelf, and by allowing no latitude of 14 
interpretation, beyond the obvious meaning of the 
Grantor. Safe conduQts are deſcribed by writers on , 
the law of nations, as proceeding entirely from the 2 N 
will of the Grantor. In all doubtful caſes, they are 
to be reſtricted to the obvious meaning of that will, 
and are not to be extended to include more than was 
obviouſly intended,“ and neceſſary to carry that in- N b. J. 
tention into effect. What are the facts of this caſe? 
It is endeavoured to bring within the ſanctity of 
cartel a valuable ſhip, which has none of the nary 
characteriſtics of a cartel Ship belonging to her. She 
was a merchant veſſel, which had carried out troops 
from France, and appears to have been lying at Mar- 
tinique unemployed, and without hope of getting 
home in ſafety to a French port, In this ſituation a 
charter-party is made between the Officer of Govern- 
ment at Martinique and the maſter, in which the veſlel. 
is taken up as 4 cartel ſhip, as ſhe is there denominated, 
and is chartered' to carry to France, with a flag of truce, 
General Noques, and about fifty other perſons, who had 
been made priſoners. of war at the ſurrender of St. 
Lucie, The whole of this pretenſion reſts on the gra- 
tuitous aſſumption of Frenc# parties. There is no 
paſſport from the Britiſb Admiral, nor à word. reſpect- 
ing her, in all that paſſed between General Noguer 
and the Britiſb Commander at St. Lucie, In former 
diſcuſſions, on a ſimilar ſubject, the Court had occaſion 
to obſerve, (a) © that it isi not the employment alone ) The Da 
that is held to convey a neceſſary protection, but that 3; 1%. 
the ſecurity is derived from the ſpecial ſafe: conduct, 1 
which: would be unneceſſary, if the mere ſervice were 
lufficient. The ſpecial character ſhould, in all caſes; 
where an opportunity offers, more properly proceed 

vol. v. 0 from 


e — — 
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dom che act of ſome pirſon'iri autlicety; on dhe pait dh 


—— die nation againſt which the protectign i is aſſumed. As 
Ae tothe ſer vice in this inſtance, it is not a Cartel Service; 
—_ 22% which is: guierally to facilitate an intercourſe betiveth 
hoftile Ports. The voyage is from one French port to 
another; and as to the protection of Paſiporti, from 
any Perſon or authority on the Part of this Country, 
the maſter does not pretend to have had any other paf- 
port, than what he carried out with him from Bour- 
deu. It was owing to the want of ſome ſuch docu- 
Went, that the truth or ſufficiency of his pretenſions to 
cartel were called in queſtion ; and on this ground 
only, according to the evidence of the French maſter, | 
the captor, proceeding with great caution and delicacy, 
thought himſelf juſtified in bringing this veſſel to ad- 
judieation. Recourſe is now had to the perſonal ſafe 
conducts which General: Neques and the other perſons 
on board had received from the Britiſh Commander 
at Sf. Lucie, On the ſurrender of that iſland, it ſeems | 
that permiſſion was given to General Noques to pro- 
ceed to Martinique or to France on his parole. This 
permiſſion aroſe entirely out of the requeſt of Ge- 
neral Noques to be allowed to go on his parole, and 
though it was extended aſterwards to other perſons, 
the terms of their ſafe-condu extended no farther than 
to go to Martinique or elſewhere, in a neutral ſuip 
or flag of truce,” Theſe gentlemen went to Marti 
nique, and there, without the intervention of any au- 
thority on the part of this country, the character and 
exemption of cartel, in favour of this veſſel, is en- re 
grafted on theſe mere perſonal paſſports for the ſecurity 4 
of the gentlemen themſelves. Was it reaſonable that | 
ſuch effect ſhould be attributed to them ? — 
. i 3 1 7 * 
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their affairs had led them different ways, could it be 


contended, that each perſon might have hoiſted his _— 


cartel flag, and have protected a ſeparate ſhip ? Could 


there have been any ſuch underſtanding between and Wa. 


General Greenfield and General Noques, at St. Lucie 
The whole permiſſion ariſes out of the requeſt of the 
French general, and ſhould be reſtricted to it. Tn that 
requeſt. there is not a word of any ſuch conſequence- 
Had General . Greenfield any authority to graat ſuch 
protection to a veſſel which had never been under his 
power? In capitulations, the act of the commander 
on all property, which is the object of the conteſt, 


and as ſuch ſubje to his diſcretion, would undoubtedly 


be binding; but St. Lucie was taken by ſtorm; there 
was no capitulation. If General Greenfield had intended 
to give up a French veſſel in ſafety, why did he not 


ſend off one of thoſe taken at St. Lucie. Nothing of | 


that kind is done. The Conventions (a) of com- 
manding officers are in ſome reſpeQts to be ſtrictly con- 
ſtrued ; and it might, on juſt grounds be queſtioned 
whether General Greenfield had authority to grant pro- 
teftion to a veſſel ſailing from another place, that had 
never been under his authority. Without inſiſting⸗ 
however, on the invalidity of ſuch an act, if actually 
done, it will be ſufficient to infer from the queſtion- 
able nature of the act 9755 that 15 my mo 


— 
— 


. * 
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(4) Res Morin 3 — 
regardant Jes Affairs d'autrui, le fend e en doit etre reſtreint, autant 
que le permet la nature de Vaccord ; en ſorte que, d'un cots, le 
Sourerainſine ſoit point engage par I plus qu'il ne voudroit;” Pi 
2 de Vautre, les Generaux ne ſouffrent 


fia 


de dommage en faiſant leur deyoir. © Grotiue, lch 23. - 
02 ä 


196 CASES DETERMINED IN THE 


Ss bability is againſt ſuch an intention on the part of the 
— Britiſh officer. The caſe ſet up is a caſe of exemption, 


. ˙.— — 


ne, in which the burthen of proof lies on the party aſſerting 
nd %, ſuch a privilege. As the evidence adduced by no 
* means ſupports the claim, the veſſel cannot be held 
entitled to protection, but muſt ſtand upon the ſame 
footing as any other enemy's ſhip, and as ſuch be 

ſubje& to condemnation. 

On the part of the Claimants, Swabey and Adam 
contended—that it was a tranſaction of perfect good 
faith on the part of the maſter; that it was made a con- 

| dition of the charter-party that the veſſel ſhould be 
fitted out ſtrictly as a cartel ſhip, without taking a 
cargo or bearing arms; that the paſſports of General 
Greenfield and General Brereton went beyond the pur. 
poſe of granting a mere perſonal protection to theſe 
gentlemen, and were repreſented to the maſter as ſuf- 
ficient to confer the protection of cartel; that the 
Court would conſider ſuch a tranſaction moſt favour- 
ably to ſupport the good faith of the nation, and pro- 

: tect the claimant againſt a mere defe& of form, if 
indeed theſe paſſports ſhould be held not to come 
up to the formalities uſually obſerved in caſes of 


cartel. 


JupGMENT. 

Sir W. Scott.—This veſſel was takes failing addr a 
flag of truce, that is, under the Engliſh and French 
colours joined together. The flag of truce alone would 
not be ſufficient to afford protection, becauſe it might be 
fraudulently aſſumed, or without authority. A claim, 
however, is given under a ſpecial repreſentation of the 
circumſtances that led to this tranſaction, ſtating it to 


have ariſen from the agreement of General Greenfield 
and 


E 


a 
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and certain French Officers who had become priſo- 
ners of war on the capture of St. Lucie. Something 
has been ſaid, in argument, of the extent of the power 
of General Officers to C "ntradt with the enemy in 


Capitulations. Certainly, nothing can be more ſacred 


than ſuch agreements : they are to be held moſt in- 


violate ; it is ſcarcely poſſible to conceive any terme, 


however incommodious, that ought not to be moſt faith- 
fully obſerved in the execution of ſuch contracts. 
This, howeyer, 1 is not an agreement of that kind- 


It appears that St. Lucie was taken by aſſault, with- 


out any capitulation, and that after the furrender, 


General. Greenfield granted permiſhon to the French. 


General to proceed to France, on parole not to ſerye 


again til exchanged. It was therefore not a contract, 
as far as appears, of mutual benefit, but a matter 


of indulgence, to be favourably conſidered. indeed, as 


the act of a General Officer who may be ſuppoſed 5 
have been the beſt judge of the propriety of the meaſure 


at the time; but ſomething, which does not bind 
his country preciſely to the ſame extent, as a capitula- 
tion of war, by which ſome return of advantage is 


ſtipulated and obtained for his Country. General 
Greenfield's letter, which is firſt to be conſidered, ſtates, 


+ that General Noquer, being deſirous of returning to 
France, has my approbation, and is at liberty to go to 
Martinique, and afterwards to France, on condition, 


Sc. This is a perſonal libęration, and by no means aſ- 


certains the vehicle in which he was to go. It does 


not appear from this | inſtrument, whether General 


Noques was to take a French ſhip and protect her under 


this permiſſion ; nor indeed whether the mode of con- 


veyance had at all entered into the contemplation of 
the Fg It would therefore be impoſlible for me to 
03 determine 
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determine on the evidence of this letter 3008 There 

is another letter from General Brereton, who was left” 
in command at 87. Lucie, which, in anſwer toa ſecond 
application, to include certain other perſons, grants 
permiſſion, to go to Martinique, and afterwards to 
= France, as they might find moſt convenient.” That 
alſo is a very general expreſſion ; which might refer 
only to their own fituation and character, and might 
only mean that they ſhould go in the moſt undiſturbed 
manner, provided they found neutral ſhips, or cartels, 
or any other innocuous vehicle. There is a third inſtru. 

ment from General Brereton, which ſignifies 44 a per- 
miſſion to go to Martinique and France, in a neutral 
ſhip or flag of truce, or elſewhere, where their affairs 
may require.” Theſe Gentlemen go to Martifique, and 
there this veſſel is taken up as a cartel ſbip by virtue of 
this permiſſion, though not ſtrictly a cartel ſhip ; and 
certainly, iffthe maſter can be ſuppoſed to have entered 
into this engagement ſingerely, under the perſuaſion 
that he was to be protected by the privileges of 
cartel, without conſidering ſtnaly how far the autho- 
rity of General G reenfield might de competent to con- 
fer ſuch exemption, I think, that the Parties will 
be entitled to very indulgent conſiderations, in. regard 
to the reſtitution of this property. The claim is giyen 
on the affidavit of the maſter, who certainly does 
not ſupport his averment in the full extent: but he 
does not appear to be expoſed to any imputaion 
of mala fides on that account. He ſtates the agreee 
ment of the Britiſh. commander to have been, « that 
theſe gentlemen might go in any French ſhip which 
they could take up.” That is not to the full ſupported 
by any evidence that appears in theſe papers. If, 


under ſuch a repreſentation of the. agreement, made N 
U. i 0 


N 


* 
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his man, the Frech debe had taken up chisveſſck 
it would, I think, be ſtraining matters to a degree, not 


quite diſcreet or legal, to object againſt the vali» 
dity of ſuch a protection, that it was not ſtrictiy in 


the form of cartel; unleſs it could be ſhewn that ſuch 
pretenſions had been brought forward from ſome un- 


fair or fraudulent motive. It is poſſible, that in this 


repreſentation the maſter ſpoke only according to what 
he had learned in converſation, and relied upon, as an 


honeſt communication, for he was no party to the 
original agreement. What I ſhall direct in this ſtate 


of the caſe will be, that affidavits may be introduced 


to ſhew what the real underſtanding on this point was, 
between General Greenfield and the French General, 


«Hd 1 


and whether the repreſentation made to the maſter, 


was confotmable to what he ſtates i in his affidavit. 


ON a fiblequarit day; adi affidavits af 


General Brereton and General Neques were exhibited, 
by which it appeared, that the courſe of the tranſac. 
tion had been agreeable to their joint u 
of the permifian granted. - eee 


Court, —When this "ale camę on before, the Coun 
intimated a diſpoſition to ſuſtain the claim, if it ſhould 
appear to have been the underſtanding of the e par. 
ties, and particularly, of the Party granting the Per. 
miſſion, that a ſhip ſailing on this, ſervice, under a 
flag of truce, ſhould be protected, though not ſkn&- 
ly a cartel, Whether the Britiſh commander might 

have exceeded his powers, or have made an impro- 


3 


vident conceſſion, would not, I think, ſuperſede the 
obligation which this Court would feel itſelf under,  ' © 


to ſupport the good faith of the agreement, on which 
04 the 


- reſcued, does not fall under the Proviſions of the Prize AR for rita Property recaptured from 


200 "CASES DETERMINED. IN THE 


La the other party had acted with confidence. ' The 
_— priſoners were ſent to Martinique, probably for mutual 
—_ convenience; This contract was then entered into be. 

an $254, tween the. prefe& of the Government of that place, 

and the maſter of this ſhip, undey the. direction of 
the Captain Gefieral. It is now certified not to 
have exceeded the intention of the. Briziſh Officer, 
under whoſe permiſhon theſe priſoners were allowed 
to return to France ; and that is the point. to which 
I principally look, and which approaches to the 

'*, foundation of the principle laid down by the Court 
* Aim. Reit. in. the caſe referred to.? Something has been ſaid of 

. 3 the bad faith which the Government of France has 

practiſed on fome ſimilar occaſion, in detaining 4 
veſſel ſent regularly as a cartel ſhip. from this country 
to a. port of France. Such a behaviour would, 
on no account be reſorted to as a precedent, to 
which this Court would attend, in conſidering the 
proper effect of the proceedings of theſe parties in this 
tranſaction. I am of opinion, that the repreſentation 
of the claimant is ſubſtantially confirmed by the Britiſh 

Officer, and I ſhall decree reſtitution ; giving the cap- 

tor the expences of taking the depoſitions, and of the 

. farther proof that has been neceſſary to clear up this 


| matter. 
—ů— — 
2 ho, IHE. MARY, FoLoxR. 
N this caſe another queſtion of cartel came before 
___—. the Court, which, from the public importance of a 


under Cartel 


invalidated. forward without regard to its order of date. 
Property /o 


' by Prifones. right underſtanding of ſuch matters, is here brought 


the Enemy.— Not reftored to the original Qwner, but givpo up to tue Opal of his N 
a1 the Player of the Crown. It 
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Mapperred thi the Maj was a Br Hg Whalt fi; oft: 
which had gone into the Cape if Codd Hype for 4 __—— 
ſupply of proviſiots, and igttorant of Roſtilitics: TRE Aw, a6. | 
ſhip was ſeized, and the crew ittipriſoned, except the | 
feſt and ſecofid mates, who were Allowed to g6 at 
large on their parole, and a prize-maſtet and five dit 
were put on bodatd the veſſel. In the inicart tithe 
the Matilda, an Engliſh cartel ſhip, catnie in; goin 
with French Priſoners from Pordicherry to Frante: (a 
The crew of the Mary, with the two mites; were 
put on board the Mails, with an intimation; actor- 
ding to their evidence, taken at St. Helena, © that they 
« were to confider themfelves as orifonces of war, 
® to be carried t6 France, and be there exchanged.” 

In the night of the 4th of February, theſe men let 

thertifelves down in the boat of the Matilda, and 

got on board their own | veſſel and took het to Sf. 

Helens, where ſhe was detained by the Governor, and 

ſent home; with an account of the tranſaction to the 

officers of Government. Proceedings were inſtituted on 

the part of the Crown, aleging the capture to have p 
been made illegally, and praying that the Court would 
direct the veſſel to be given up, at the diſpofal of his 
Majeſty. An appearance was alſo given for the original 
owners for reſtitution of their ſhip, and for the crew 
tor ſalvage, as in a caſe of reſcue. _.. 

After ſome diſcuſſion of the facts, the Court ſtopped 


the argument: obſerving—lt appears to me, that the 
Court is not at preſent . as to ſome 


1 


—— 


(% The Preamble of the agreement flated the primary Deſtins- | 
tion of the Cartel Ship to have been to France, for the purpoſe of 
exchanging the French Priſoners, but the terms of the Cartel, with 
reſpe& to, theſe Mariners, were, that they ſhould be * 


nd, to be there exchanged for Dutch-Priſoners. | 
material 


duct themſelves inoffenſively. 


France. 


affidavit of Captain Shaw, with a copy of the articles 
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Fong e r ke dobro ma | 


dane Ges France or not, and whether they came on 
own conſent, or under any engagement, 


A Captain Show the Engliſh Commilſry pledge 


in which 


tain Shar might have authority to bind them to his act; 
but that queſtion may notariſe, if they were put on board 
with their own, free conſent, and acquieſcence, to be 
carried to England, and under engagements | to con 
That is one poſlible 
ſtate of facts. I. is likewiſe poſſible, chat another 
very different ſtate of fats might have exiſted, nameh 
chat they were forced on board this veſſel, to pe carried 
to Francs as priſopiers of war. In that caſe, the cartel 
ſhip would be po. cartel to them; it would be a priſon 
ſhip, and no more; The propriety of their canduct 
in- effecting their eſcape, and the liberation of their 
own veſſel, would be moſt materially influenced by 
the rights and the duties reſulting from the one ſitua- 
tion or the other. According to their own repreſen- 
tation, they were involuntary priſoners deſtined to 
It is of importance to learn from Captain 
Shaw, whether this repreſentation is well founded, 
and I direct the caſe to ſtand over. till the return of 
Captain Shazu, who, e is ſhortly expected. 


On this day the caſe « came befare the Court on the 


of Cartel annexed, by which it appeared, *thatin con. 
ſequence of the repreſentation made by Captain Shaw, 
of the great want of able Seamen to navigate the Cartel 
Ship, and of Captain Shaw propoſal to take on board 
the Crew-of the Mary. to. be exchanged in England; 
e. ann to him wes 


* 
— 


his faith for them. It may be a queſtion whether Cap. 


1 aw « ©... * jm” I 
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tion, on his part, that he would not diſpoſe of, or 


leave them, at any place on his voyage; but that he 


ners, and that they expreſſed great ſatisfaction in them, 


power. LL 
JupoukxNr. 


Sir W. Scott. — This Ship, being an Engliſh South 
Whaler, went into the Cape of Good Hope ignorant of 


been there ſome time, an Engliſh cartel veſſel, with 
French priſoners from Pondicherry, came in, and a ne- 
gotiation was ſet on foot between the Engliſh Com- 
miſſary of that cartel, and the Dutch Governor, for 
the releaſe of theſe men, for the purpoſe of carryingthem 
to England, to be there exchanged for Dutch priſoners. 
When the cauſe came on before, the place of their 
deſtination was not ſufficiently eſtabliſhed. It was re- 


to be carried to France, which might be a change of 
ſituation very diſadvantageous to them, as they might. 


priſon for a confinement in France. Under theſe cir- 
eumſtances i it was contended, that they would be under 
no obligation as to their behaviour; but that they 
would remain perfectly at liberty to elfet their eſcape, 
n any manner that they could. It now turns out, from 
the affidavit of Mr. Shaw, 4 that their deſtination was 
to England and net to "France ; ; that they expreſſed 


2 return to their native 


paaccable demeanour. The > cale becomes, therefore» 
in 


would convey them in ſecurity to England: That the 
terms of their releaſe were made e to the priſo- 


and promiſed to work and give even aſſiſtance in their 


hoſtilities, and was there ſeized. The men were taken 
out and put into a Dutch priſon ; after they had 


preſented on the part of the mariners, that they were 


perhaps be reaſonably unwilling to exchange a Dureh 


great ſatisfaction at the opportunity afforded them of 
country, and engaged for their 


W ' CASES DETERMINED IN THE 
The in this view, extremely different from a caſe of op- 
— preſſion, and continued impriſonment, exerciſed upon 
= unwilling parties. What the law might have been in 
ſuch a caſe, it will not be neceſſary to enquire ; Whe- 

ther they muſt have been held bound by the under- 

taking of a perſon acting as Commiſſary for priſoners, 

and coming there in that character, and with apparent 
authority, I will not take upon me to determine; as 

the queſtion does not neceffarily ariſe out of the eir. 
cumſtances of this tranſaction. I ſhould be unwilling 

to drop an expreſſion, that, might be thought to dero. 

gate from the ſacredneſs of cartel veſſels, or to dimi- 

nith the ineſtimable utility, which the world enjoys in 

the acknowledged inviolability of their character: 1 

a ſhall therefore decline to enter upon a queſtion, that i 
rendered unneceſſary by a material fact in thiscaſe, which 

now turns out to be, that theſe perſons were put gn board 

by their own conſent, on terms that were explained to 
them,and fully acquieſced i in by themſelves. They were 
bound, by their own engagement, as ſtrongly as men 
could be, to abſtain from all acts of violence, and to do 
nothing which had the leaſt connection with haſtility 
In violation of the duties which they had thus ſtipu- 
lated for, from a ſpirit of heedleſs enterprize, belonging 
to ſuch men, [ imagine, rather than from any more 
improper motive, they ſeize the boat of the cartel ſhip, 
attack their own veſſel by the means of this boat 
and carry her off by force againſt all oppoſition. At 
St. Helena, where they carried her, ſhe is detained 
by the Governor, as having been taken from the Dutch 
by an illegal act of capture, and is ſent here for the 


en. of this Court. The ſhip and cargo hate 
ſince been converted into money, and the parties nov 


before the Court are The Crown ſtanding. in the 
character of the repreſentative of this Country in it 
$ foreign 


Lan, | 
S . 
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And theſe Mariners praying Ag Of the claim for 
falvage I have already diſpoſed, by the obſervations 
which I haye juſt made. The whole caſe of the fal- 
vors is @ caſe of demerit, and a demand of remunera- 
tion, is the laſt, which in prudence they ought to make. 
On the claim of the original Proprietors, I am of 
opinion, that it is riot ſuch a recapture as will reveſt 
their intereſt. It is contended, that it falls under the 
the general terms of the prize act, which directs 
that all ſhips and goods belonging to his Majeſty's 
ſubjects, which were before retaken and ſurprized by 
his Majeſty's enemies, and are at any time afterwards 
ſarprized and retaken by any of his Majeſty's ſhips, &c. 
ſhall be re eftored, on ſalvage.” But I cannot think that 
this recapture is of ſuch a nature, as can be deemed 
a legal capture, An act which is in itſelf illegal, can 
convey no right. It muſt be underſtood that the fur- 
priſing and retaking deſcribed by the act of parliament, 
muſt be ſuch a ſurpriſing and retaking, as the law would 
acknowledge and juſtify, and not ſuch a ſurpriſing and 
retaking, as being in itſelf piratical, muſt be deemed a 
nullity as to any legal effect. Here is a ſurpriſing and 


retaking, that has been effected through a violation of 


contract, by perfons pretending. to act upon rights 
which they had parted with, as well by their own en- 
gagement, as by the nature of the ſituation in which 
they were placed. Such an act is eſſentially invalid, 
and can have no legal conſequence attached to it, 
either for the benefit of thoſe perſons themſelves, or 
for the benefit of others who may claim through them. 

It has been objected that there is no complaint be- 
fore the Court, on the part of the Dutch Govern- 
ment; but the actual 


* 3%” 


Sect. 39. 


feelings of. the Dutch Govern- 


ment 
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| preſſion of feeling on the part of the Durch Govern- 
ment, it can ſcarcely be doubted, that ſome repre. 


Crown has in preſerving the ſanctity of good faith in al 
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ment are ſufficiently apparent from the affidavit of 
Mr. Shaw, who ſtates, © that the crew of the cy 
tel were immediately thrown into priſon ;” a an. 
ſequence which ſufficiently demonſtrates the extreme 
miſchief, and inconvenience; reſulting from inconſ. 
derate attempts of this kind. After ſuch an ex. 


ſentation wwas made of the injury received; thought the 
forms of proceeding here may have prevented it from 
being brought immediately to the notice of the Court, 
Independent of ſuch a remonſtrance, conſidering the 
Dutch Government to be aggrieved, as undoubtedly an | 
Enemy may be aggrieved, by an undue exerciſe of the 
rights of war, and conſidering the intereſt which the 


our public relations to foreign States, I cannot thigk 
that the Court will be guilty of any injuſtice, in decrte- 
ing this property to be delivered to his Majeſty, to be 
by him diſpoſed of, as his ſenſe of juſtice towards the 
injured Government may direct. 


APPENDIX. 


. ""W.. 35 


INSTRUCTION, 24th June 1803. 


]* conſideration of the preſent ſtate of commerce, we are pleaſed 
hereby to direct the commanders of our ſhips of war and pri- 
vateers, not to ſeize any neutral veſſel which ſhall be carrying on 
trade directly between the of the enemy and the neutral 
country to which the belongs, and laden with the 
of inhabitants of ſuch neutral county: Provided that ſuch neutral 
veſſel ſhall not be ſupplying, nor ſhall have on the outward voyage 
ſupplied, the enemy with any articles contraband of war, and ſhall 
at be ating 6 


1 1 * Led 3 I TY He "TY __—_— 
ou 


INSTRUCTION, 4 Ay ox. 


Wuzrzas we have judged it expedient that interruption ſhould 

not be given to the ſupplying the kingdom of Spain, in its pre- 
ſent diſtreſs, with grain, notwithſtanding the exiſting hoſtilities : we 
1o hereby direct, and ſtrictly enjoin the commanders of our ſhips 
of war and privateers, not to moleſt any neutral veſſel laden ſolely - 
wich grain, and going to Spain, to whomſoever the ſaid grain may 
belong, unleſsit be brought from, or be deſtined to, a blockaded 
port, 
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THIS was a queſtion. refpetting = fag bare, &. Pug - 


Suggeſtion on 


manded by Lord Keith, as Commander in Chief the part of Sic | 
of the ſtation to which” the capturing ſhip was, 8 
attached, and reſiſted on the part of Sir J. Sau- * 
narez, on a ſuggeſtion that he was acting under ſeph- iy as 
rate orders from the Admiralty. a 


— 


On the part of Lord Kiith, the King's PER and | 
Laurence. This queſtion comes before the Court on 
n AQ on Petition, ſtating all the Circumſtanees on 
Flich a right to a fag=iphth 3s demanded by Lord 
th, and reſiſted on the part of Sir J. Saumaren 
Ide proclamation of the late war, by which the queſ- 
0n is to be decided, direct, & That when an inferior 
lay officer is ſent” o out to reinforce a ſuperior flag 
vol. v. a <P | | offiter . 


2 


| 85 4 aufen. * that ſuperior lag 1 ſhall, have no ſhare i in 


"Mw 3 zoth, 


r304 arrives within the limits of the ſtation of the ſuperior 


Commander had been much reſident, and when i 


Proclamation. As little doubt can ariſe 1 


orders of Lord Keith ; this is is manifeſt | from the 


to give him notice of his operations. "The orden i 
behind at Gibraltar by Lord Keith, on going t04 


Eraſm us 0 ower, or any, other flag officer 2 U 


in particular, but were directed to all who ſhould | 
appointed to act on that ſtation. Sir Borlaſe Nam 
, had opened them, and acted in conformity to „ 
and had left them for other officers who might ſucce 
Sir James Saumarez arrived in June, after hn 


: evident, from his own conduct ĩ in writing 
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prizes captured by the inferior flag officers, before he 


flag officer, and actually receives orders from him,” 
That Sir J. Saumarez had arrived within the ſtation 


cannot be doubted, as he had arrived at Gibraltar, 
which 1s an important poſt of that ſtatlon, where the 


might be expected that general orders would be let; 
and, in fact, a ſhip was left at Gibraltar to ets 


cate orders, quite ſufficient to anſwef the Wordt of the 


important point, that Sir Jamer Saumar rex "Wis 
tended by the Admiralty to be placed undet he 


whole tenor of his inſtructions; and "Uthoug h he 


was directed to correſpond with the Knits, K 
was alſo directed to correſpond with Lord Keith, a 


diſtant part of his ſtation, were addrefled, «Ty St 


act on this ſtation.” They were not confined'to at 


engaged the enemy's fleet in Ag ras Bay. 
he conſidered himſelf under Lord Keir/'s Fey 
by 
account of that engagement,” and i in taking with | 
a veſſel belonging to Lord Keith's ſquadron, whe 
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failed again in queſt bf the enemy. But the defence 
ſet up is, That though theſe orders' might be re- 
ceived, Sir James Saumarez never read den. and 
that he was not acting under them.” "This is an 
averment that can on no principle be admitted. Here 
were orders delivered to him by Captain Prevaſt, as 
general orders for all flag officers coming here to be 
under the command of Lord Keith ;” and if an inferior 
Officer could be at liberty to refuſe t6 open them, it 


the ſtation * and under the orders of the Admiralty, 
28 long as he lealed. The Act of Court goes on to 
ſtate, that ir J. Saumarex received a letter from 
Lord Raith in the month of Auguſt. But ſurely it 
cannot be contended that it is neceſſary, that the or- 
ders deſcribed i in the Proclamation ſhould be iſſued to 
each inferior flag officer individually, and after the 
Commander in Chief had received intelligence of that 
particular officer's appointment. It is next ſtated in 
the AR, that the orders had been opened by Sir Ber- 
laſe Warren, as if it was intended to be maintained 


ing flag officers, be defeated by that circumſtance, 
This ſurely cannot be contended. They were general 


the place where all officers appointed to that ſtation 
might be expected to call. All the grounds of defence 
that can be collected from the Act of Court, muſt 


create exceptions to the general right of flag officers 
under the Proclamation, and conſequently Lord Keith's 
claim to bis r muſt be Wer 


4 * 
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would be in his power to keep himſelf detached from 
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Mer zoth, 


— 


chat their effect would, with regard to other ſueceed- 


orders, left, as the ſtanding regulations of the fleet, at 


fail to bring this caſe within the reſtrictions which 
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2 


forcing Lord Keith. It is not ſo expreſſed: It was 
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| On the ether fide, Arnold. — That Sir J. Saumarez 
was arrived within the limits of the ſtation, cannot be 
denied; but che queſtion is, whether the caſe; under 
All its umts, falls within the words of the 
Proclamation, The ſervice on which Sir J. Saumuret 
was ſent, was not for the general purpoſe of rein- 


not ſo in ſubſtance. He was not directed to follow 


the courfe which Lord Keith might have taken, bit 


he was directed by the Admiralty to go to a particular 
place, and perform a parteuley ſervice. ' He was to 
go to Cadiz, and blockade that port to watch the 


enemy, and if they attempted to come out, to follow | 


them to any place to which they might fail, He was | 


alſo to watch a French force that was expected to 


come out of Feryel, for the purpoſe of joining the 
Spaniſh fleet,—he was to follow that force alfo; and to 
endeavour to bring them to action. Here were'ſervices 


-enjoined, that might in fair probability have led him fur 
out of the limits of Lord Kerh's ſtation, and have en- 
tirely prevented all co-operation with him. It is con- 
tended, therefore, that Sir J. Saumarez was not ſent 
to reinforce Lord Keith under the terms of che Pro. 


clamation, but to perform a ſpecial and diftin& fer- 


vice under the orders of the Admiralty. As to the 
orders ſuppoſed to be received, it is not averted that 
there was any communication of general orders, om 


the veſſel taken by Sir J. Saimarex under his com- 
mand. If it is to be inferred in any manner, that 


there would be ſuch a communleation, it might have | 
. been merely as matter of private information, and 
eannot be conſidered as'a communication ſrom the 
ſuperior flag officer to him, What is principally 2 


Xe 


HIGH ( COURT or ADMIRALTY, 


lied on, however, is the communication made: $4. 


„ 


The 
Artois. ' 


Gibraltar. But this is no communication of. orders — 


from Lord Keith to him. They are deſcribed, as 
ſtanding orders for the port of Gibraltar, and the lat- 
ter part relates to ſervices to be performed at Malta 
and Port Mahon, under the general ſervices of the ſta» 
tion, in which Sir J. Saumarez could not be employed. 
He was confined ta a particular object by the orders 
of the Admiralty, and was therefore incapable of ex- 


ecuting any orders at Malta or Port Mahon. They 


were orders that did not apply to him, and were on 
that account neglected by him. They cannot there» 
fore be | canſidered as orders, which had ſuch a re- 
ference to him, as to bring him under the command 


of Lord Keith. It is ſaid that his own conduct in 


writing to Lord Keith, ſhews. that he thought himſelf 
under Lord Keith's command.—By no means. It was 
a part of his inſtructions from the Admiralty, that he 
ſhould fo. write, as indeed it might be very important 
that Lord Reith ſhould be made acquainted with every 


diſpoſition of the enemy, even by perſons who were 
not in any degree ſubject to his commagd; But if Sir 


J. Saumarez had been under an error as to the preciſe 
nature of his fituation, and the duties he owed ta 
Lord Keitb, it will not vary the principle of Law, by 
which the caſe is to be governed, on a more mature 


conſideration of all the circumſtances. applicable to it: 


It will have no effect to ſupply that other requiſite 


under the Proclamation, * te That the inferior flag officer 
ſhould have received orders from his ſuperiar.” It is 
ſubmitted that no ſuch . orders have been received, 
and that the flag eighth is not due to Lord Keith in 
this caſe, under the terms of the Proclamation. | 
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151 Wen 1 1 King's Advocute and Laubetdeeih1y may 
be materia to point out, What are the particular ſer. 
vices which are ſaid to have been impoſed on Sir J. Same 
marez by the Admiralty, from whence it will appear that 
they were perfectly conſiſtent and coincident with the 
general ſervices of the ſtation ? Government” having 
received information, which could not be known to 
Lord Keith, ſent this force, not on a ſeparate: Service, 
but to reinforce a particular part of the opergtions of 
Lord Keith's ſtation. Sir J. Saumarez was to watch 
the French and Spaniſh fleets, both within the kmits of 
the ſtation, and forming the ſubje& matter of a part of 
the orders which Lord Keith left behind at Gibraltar, 
This, therefore, cannot be takgn as a new-or;/eparale 
Service; it had already been made a part of be diſpo 
fition of Lord Keith's force, and the flijps ſent under 
Sir J. Saumarex were deſigned as à particular rew- 
forcement for that purpoſe, | How: does Sir Nau. 
marea act on his arrival at Gibraltar? He 2 
the Officer left in command there by Lord Keith, and 
takes the Calpe, a part of Lord Keith's: foreę, away 
with him, but not out of the limits of the ſtation. 
Ne received the general orders, which were not, as it 
bas been deſcribed, orders for Malta and Port Maben, 
but orders for the general ſervice of the ſtation, of 
which this very object of blockading Cadiz formed a 
material part. Theſe will fully anſwer the words, of 
the Proclamation, which ſeem to be framed ſtudiouſly 
i with great latitude, as meaning, ng no doubt, to infer 
that any ſort of actual communication from the ſupe 
for flag-officer would be ſufficient, The limits of this 
"Ration a ar to have extended from Cape Finigterre 
"fo Cape le Cat." In What a ſituation then would the 
** commanding officer be, as to his intereſt in the Hag- 
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eighth, if it could be held that the orders to be given ** — 
muſt be directed ſpecifically and individually to each 
inferior flag- officer, that ſhould be ſent out out to join FT. 2 8 
o BY 
nn 30 * 


Jupaung Rr. | 
Sir William Scott.--This queſtion turns on the in- 

terpretation of that paſſage of the proclamation, which. 
directs, that when an inferior flag - officer is ſent out 
to reinforce a ſuperior flag - officer, the ſuperior flag» 
officer ſhall have no right to any ſhare of prizes taken 
by the inferior ſlag- officer before the inferior flag» 
oificer ſhall arrive within the limits of the command 
of the ſuperior flag-officer, and actually receive ſome 
order from him.” In this caſe, I think, it is not de- 
nied, that Lord Keith was Commander in Chief on 
the Mediterranean ſtation, and that Sir James Sau- 
narez was fent out for the general Purpoſe of rein- 
forcing him, becauſe the words of the order were, 
to put himſelf under Lord Keith's command; it 
is certainly not neceſſary that the word reinforce ſhould 
be uſed ; it is ſufficient, T conceive, if an inferior officer 

is directed to put himſelf under the command of his 
ſuperior for the purpoſes of general co-operation. The 
mere arrival alone, however, is not ſufficient z another 
requiſite circumſtance is, that he ſhould have received 
ſome orders from the Commander on the ſtation. . The 
terms of the proclamation are very general, */omearders;* 

but there muſt be ſeme, by which the authority of the 
Commander in Chief over this particular part of his 
Force is ſhewn to have veſted in him, It is certainly true, 
that, beſides the general ſervice of reinforcing, the infe- 
Nor officer wy bave a diſtinQ and ſeparate ſervice con- 
2124 fided 
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Fded to him by the ate which, 9 to de 
perfarmed within the limits of the ſtation, may not be 
connected with the general purpoſes for which the Com 
mander of the ſtation is employed. This is a poſſible 
thing; but it would require, I think, a ſtrong caſe, to 

ſhew that adiſtinct and ſeparate ſervice was intended; the 
preſumption being undoubtedly, that, where a ſervice 
is to be performed within the limits of a ſtation, it is 
co. incident with the general ſervices on which the 
Commander in Chief is employed, uſually, with a very 
large diſcretion, as to the means of annoying the ene · 
my with the beſt effect. In this caſe, there are orders 
given by the Admiralty yz and the queſtion to be cons 
ſidered is, Whether they are of a nature to take the offs, 
cer, entruſted with them, out of the elt of this pre. 
ſumption, and to detach him from the force, with which 
on general grounds he muſt be ſuppoſed to be alſociated, 
I cannot ſay that they appear to me to be of that kind. 
The Mediterranean ſtation was of very wide extent, 
comprehending ſervices very miſcellaneous in their na. 
ture, and of great importance. If orders were given to 
Sir J. Saumarez reſpecting the blockade of Cadiz, and 
reſpecting his co-operation with the allied fleet of Por- 
tugal, it is not neceſſarily a diſtinct and ſeparate fer. 
vice, with which Lord Keith had nothing to do, and 
which kept Sir F. Saumarez in a ſtate of emancipation 
from him; ſince theſe were ſervices on which 

part of Lord Keith's force was then operating. The - 
terms of the orders to Sir 7. Saumarts axe . tg Inv 
gorate the bleckade of Cadiz,” which Lord Kwth's fonco 


was then keeping up. Sir). Saumarez came within tha 


limits of the ſtation: he heard of an enemy's ſquas | 


dron in Ag fret Bay, and attacked thenz, but unlycn, - 
e El wen run. which 5k i 
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the principal port of. the ſtation, and night bo e Lan Avro N 
almoſt the head quarters of the Commander in Chief. — Tag: 6 
When he was there, he received orders from Lord 
Keith, but it is ſaid that he did not read them. Cet- 
tainly, this Court can never admit an averment that 
the inferior officer had not read orders that were di- 
rected to him, and were delivered to him by his ſupe- 
rior. Indeed, I cannot but obſerve, that Sir James ' 
Saumarez ſpeaks with ſome uncertainty on this fact, 
which I am inclined to think did happen, though it 
may have eſcaped his recollection. He ſays, that 
he did not | interfere with the Marine department, 
« becauſe he toas otherwiſe employed,” not becauſe he 
conceived that he had no authority, but becauſe his 
other duties prevented him: not that the orders re- 
ſpecting them 5 dia not apply to him, but becauſe he 
had a juſtifying excuſe for not attending to them-' 
The orders were general, and not confined to the firſt | 
officer that might arrive, but extending to all in ſucceſ- oY 
hon, who might come to put themſelves under Lord 
Keith's command. Then what is there that does not 
bring this caſe within the words of the Proclamation ?*' 
Here is an inferior officer ſent out to reinforce; for ſo | 
| conſider this ſpecial ſervice, as being within the ge- 
teral ſervices of the ſtation. He was to put himſelf 
under the command of the ſuperior officer, to aſſiſt in 
the blockade of Cadin. He had arrived, and received: 
oder;, which dig in-paxt apply to the particular ſervice, 
un which Sir J, Saumeres. is ſaid to be ſpecially eri- 
| by the Admiralty, the blockade of Cadizy z; 
5 a the prize in queſtion. z weist iich had eſcaped . 
om the blockading force; - Orders of a' mare gene. 
"_— would, J apprehend; have been ſufficients = 
e al. that would de required is ſoms exerciſe cg 


authority 
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Rf authority, to ſhew that the relation ſubſiſting between 
A Commander in Chief and the ſubordinate party of 
1429" his force had actually attached. Here is an exertiſe 
of authority connected with the very ſervice to be 
performed. Upon the whole of this caſe, I am of 
opinion, that it does fall within the words of the Pro 
clamation, .and * Lord Keith is entitled to his 
RG + | 


May 2 8 THE TOBAGO, De warns. | 
benennen an Tous was a caſe of 2 claim, on behalf of 4.3.1 
— : Britiſp merchant, for the intereſt of a battomree 
that can Pert bond executed to him by the maſter of the ſhip, bein 


Prize Court, on 
oe Cotte 0® 2 French veſlel, previous to hoſtilities. _ iv 5 


Dad holder. 
Againſt the demand, the King's Advocate and Re 
binſon.—This claim is entirely unprecedented in prac 
tice, and is on various grounds wholly unſuſtainabk 
In the firſt place it might be 1 how far tue 
contingency on which all bonds of this kind depend, the 
ſafe arrival of the ſhip itſelf, can be ſaid to have talen 
place. The bond is made ſuitable againſt the velle 
as the property of the owner, on her arrival i in the 
port of Dunkirk, or any other port. Here a bo 
tile ſeizure has intervened, which has fure bell i 
perſeded the former title of property, and has pit 

. vented the veſſel from entering, as a voluntary aft of 
her own, either Dunkirk or any other pott, Ther 
has not been ſuch an arrival, as would ſupport tb 
e lens of freight or wages 8. WG 
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ginal parties; by parity of reaſon, this ſecurũy ls," . F 
depending on the ſafe arrivat of the veſſel,” muſt be — 
extinguiſhed by capture with other liens. But if it is" 2 
conſidered only on the ground of property, it is a 

general maxim of all laws, ancient and modern, tliat 

a thing pledged ſtill remains the property of the 
debtor, Pignus in bonis debitoris permanere, 'ideoque- 
pe perire, non dubium gt. And in the practice 
of all ſyſtems of juriſprudence, the interference of a 
Court of Juſtice is neceſſary to appropriate the pledge 
to the creditor, and convert the property. How then 
under this inſtrument merely can a ſubſtantive title of 
property be averred, which is neceſſary to ſupport a 
claim in a Prize Court? That it is not ſuppoſed to 
conſtitute property, will farther appear from conſider. 
ing what would be the caſe, if the intareſts in inch a 
tranſaction were inverted. Suppoſe a' bond of this 
nature given upon a neutral ſhip, and to a perſon now 
become an enemy, could a proceeding of prize be inſti- 
tuted againſt the neutral ſhip, or any part of it, as the 
property of the enemy? Certainly not. The conſe- 
quence of admitting claims for ſuch intereſts, on behalf 
of a neutral bondholder, whilſt they would not be amen- 
avle to capture, in the hands of an enemy, would be to 
conſtitute a ſpecies of property which could inno caſe be 
ſubje& to the rights of war—and that carved out of a_ 
deſcription of property, which is, in its own nature, moſt 
expoſed to the events of war. But, farther, if it could be 
conſidered” as the property! of the claimants, in what 
ſituation would it be placed Pat leaft under the flag 
and paſs of the belligerent nation, ſubje& to his con- 
froul and management, and convertible by him as 
occaſion might be, even to the operations of war. Such 
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| _ Igereſts in arhip would afford a moſt, convenient « nike 
— 'to conceal the property of the enemy; and ſo miſchier. 
ous would be the confequence of holding ſuch intereſi 
to be piotected from the rights of war, that even if 
all other objections could be removed, it; would 
be neceſſary to hold ſuch property. in the hands and 
poſſeſſion of the enemy, liable to confiſcation,” On 
every ground this is an intereſt that cannot be reſtored, 
but muſt follow the fate of HE matter, on which 
e ee 70 2: „ene n ee! 
it i „n. 

"Oh the hn fide, 8 * en uod 
dapgerous conſequences that are apprehended from 
claims of this nature, it myſt be recollected, that ſuch | 
intereſts can ariſe only out of circumſtances of diſtrels, 
and therefore they are not very liable to ahaſe, nor 
likely to be ſet up in fraud of belligerent righua. Still 
leſs is this danger to be apprehended from claims lle 

the preſent, which is built on an event, antecedent to 

the war, and independent of all conte mplation af war. 
The objection cannot be ſuſtained, therefore, on ibe 
ground of the fraudulent motives that led to this 
tranſaction, nor of the conſequences likely. to enſue, 
from admitting claims of this nature, which vill a 
all times be liable to be ſtrictly examined with 24 


dense to their , own particular circumſtances, Ile 
claimant i in this caſe, being a Britiſh ſubject, hag len 
his money on an ordinary event of commerce, happen. 
ing in time of peace, for the protection of property noa 
fallen to the captor; he now ſolicits: the aid. f 4b 
Court, 38 his only remedy againſt a total loſs, The 
as to the legal effect of ch bonds: der b. 
duced for the benefit of navigation,” and for dhe 
ar is lender, and are with that vigw hell 
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to conſtitute a lien ſo rang, that they ſuperſede all * Þ 
other demands on the ſhip. That the fhip had not "aan, 
arrived, is but an objeRtion in words; ' for if the inte. 

reſt in the veſſel enn be conſidered 25 u newtral”inte- E 
teſt, the old maxim, chat capture is delivery, ufd 18 
apply to protect all ſuch demands. It is, befides, ; 
an objection proceeding only from the act of the 

captor, who prevented the regular arrival, and can 

therefore not derive any benefit from a deſect pro- 
ceeding only from his own act. Captors are held to 

take, cum onere; they put themſelves in the plate of 

the enemy, and are liable to the burthens attacting 

on the property in the courſe of navigation, in which 

it is ſeiʒed·. With regard to the cafe put of an ene- 

my's intereſt of this deſeription, on a neutral ſhip, the 

diſtin&ion is obvious, that this intereſt is a thing acceſ- 

ſorial only to the ſhip ; and that it might well a 
vith the principles of juſtice, that the acceffory mi 

be reſtored, though the ſhip was condemned; at the 
ke time that it would not be reaſonable or Juſt to 
ſcize the ſhip itſelf, ,on' account of ſuch an — 


ee e 


IopoumnT. . 


Sir William Scott —The integrity & this 5 Halli 
b not impeached, but I am called upon to conſider, 
Whether the Court can conſiſtently, wich the principles | 
of law that govern its practice, afford relief. 1.46 the 
le of a bottomree bond given fairly in time of peace, 
without any view, of infringing the rights of w war, to re- 
lieve a ſhip in diſtreſs -a contract certainly regar ded. 
vith great attention and tenderneſs by t this Chan's when 
brought immediately before it. But can the Cowtn re- 
cogrize bonds of 'this Kind as es of property, 90 4. 
* 
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property of the veſſel continues in the. former pro 
but nothing more. If there is no change of propery, 


lending money on ſuch ſecurity, take this ſecuri 
ſubject to all the chances incident to it, and among 


gation would devolve upon him. That he is held 
take cum onere is undoubtedly true, as a rule which 
to be underſtood to apply, where the onus is immediate 
and viſibly incumbent upon it. A captor who tabs 
| Wt of an enemy on board the ſhip of a friend 


is not bound to part with it but on payment d 


by 


4747 


for the claimant, as to any precedents for this demand, 
\ ſtrongly ſhews that. it has not been the practice of the 
Court to conſider ſuch bonds as property, entitled to 
its protection; and I think I. may. venture to Jay tha 
| there has been no ſuch inſtance. The perſon advare 
ing money on bonds of this nature, acquires by that act no 
property in the veſſel; he acquires the jus in rem, but 
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to give perſons à right to, ſtand in judgment, and 
— demand. reſtitution. of ſuch: intereſts in_a. Court of 


Prize? The total filence of thoſe who have argued 


not the jus in re, until it has been converted and 1 
priated by the final proceſs of a Court of Juſtice, The 


prietor, who has given a. right, of action againſt i, 
there can be no change of national charadter, "Thoſe 


the reſt, the chances of war. But it is faid, 757 
captor takes cum onere; and therefore that this obl 


takes it liable to the freight due to the owner of the 
- ſhip; becauſe the owner of the Ship has the Cargo 
his poleſion, ſubject to that demand by the g 

- Jaw, independent of all contract. By "that law be 


/1 freight; he being in poſſeſſion p Jeri it thy pon ow 
: ...authoxity,. and wants not the ai of any Cor wrt fr th 


© purpoſe, Theſe are all characters of the 1157 in 
an intereſt directly and viſibly reſiding in the fob 
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of the thing itſelf. But it is a propoſition of a mack”, 


wider extent, which affirms that a mere right of a 


is entitled to the ſame favourable conſideration, in i is 


transfer from the neutral to à captor: It is very ob- 
vious that claims of ſuch a nature may be ſo frattied, 


2s that no powers belonging to this. Court can enable 


it to examine them with effect. They are private con- 
adds paſſing between parties who may have an intereſt 
in colluding; the captor has no acceſs whatever to the 


original prĩvate underſtanding of the parties in forming 
ſuch contracts; and it is therefore unfit that he ſhould 


be affected by them. His rights of capture act upon 


the property, without regard to ſecret liens poſſeſſed 
by third parties : In like manner his rights operate on 


no ſuch. liens, where the property itſelf is protected 


from capture, Indeed it would be almoſt impoſſible. 


for the captor to diſcover ſuch liens in the poſſeſſion of 
the enemy, upon property belonging to a neutral; the 
conſequence therefore of allowing generally the privi- 
lege here claimed would be, that the captor would be 
ſubject to the diſadvantage of having neutral liens ſet 
up to defeat his claims upon hoſtile property, whilſt 
he could never entitle himſelf to any advantage, from 


hoſtile liens upon neutral property: This Court there- 


fore excludes all conſideration of liens or incum- 
brances of this ſpecies. On the whole, I am of 


has recognized bonds of this kind, as titles of pro- 
perty, and that they are not entitled to be recognized 
as ſuch in the Prize Court, however much the Court 
ef Admiralty may be diſpoſed to uphold them in the 


other branch of its juriſdiction, when they dee 
ae before it T4 8 5 
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opinion, that there is no inſtance in which the Court 
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— — us was a fuit for wages, on a hiring of cerni 
dy fark Ge T mariners for a run from the Downs to Hu; in 


ſhip in the Hum- 


ber before ber Which the defence ſet up was, that the mariners ha 
et of ets Quitted the veſſel before the voyage ſpecified i in the 
contract was completed. | 


The King's Advocate and Laurence. This is a cafe 
of much importance in principle, and particularly to 
the ſhip owners of the port of Hull. It appears that 


for the run to Hull, at twelve guineas per man, and 
that they were in fact only three days occupied in that 


the port of Hull was ſo full that the veſſel could not 
enter immediately, and the maſter was induced to 
come to anchor in the Roadſtead, near to the Old 
Garriſon, where theſe men inſiſted on quitting the ſbip, 
2 having completed their voyage. On the contrary, 
the owners maintain, that the mere anchoring in that 
Roadſtead is not an arrival in the port of Hal; that, 
- in fact, veſſels are often loſt there; and that 4 diſtine- 
tion has always prevailed in the trade of Hull, of tot 


paying wages until the veſſel is actually within the 
port. Under the general principles of the maritime 
lw, the legal conſequence of deſertion, in wilfully 


port, is the forfeiture of wages. 
expediency of ſuch'a — — * 


theſe mariners were hired by the maſter in the Down, 


navigation. When the ſhip arrived in the Humber, - 


quitting the ſervices of the ſhip, before her arrival in 
The exiſtence an 


«4 4 oe * — 
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that it is unneceſſary to enter into any argument on 


that point. The caſe reſolyes itſelf rather into two — 
queſtions of fat; Whether an arrival in the Humber, 


or in this Roadiled more particularly, can be deemed 
in law an arrival in the port of Hull; ſecondly, whes 


ther theſe men did not wilfully quit Kirk of the. 


veſſel without leave, and contrary to the expreſs no- 
tice given to them by the owners. On the firſt point it 
is evident, ex vi termini, that an arrival in the Humber 
is not an arrival in the port of Hull. None of the 
effects of arrival could be attributed to ſuch an 
anchoring, not in the port of Hull, nor even in the 
river of Hull, but in the Humber. It is certified 
that it would not have been a valid arrival for any 
purpoſe of inſurance, and that it was a known prac. 
tice in the trade of Hull, not to conſider the 
arrival off this point to be an arrival in port. It is 
alſo proved that the owners warned the mariners not 
to leave the ſhip'; indeed, the mariners themſelves of- 
fered to 1emit a guinea of their wages, or to hire 
others, which is an admiſſion that they had not dif- 
charged the whole of their duty. As theſe facts are 
eſtabliſhed beyond contradiction, the Court will per- 


ceive the importance of the general principle to the 


trade of Hull, and feel the neceſſity of enforcing the 


proviſions of the law, by pronouncing that theſe men 


have incurred the forfeiture of their whole —_ \ 


On the ather fide, Spanky —The terms of the agree. 
ment in this Gaſe were for a run from the Downs to 


Hull. Theſe men made no part of the original crew, 


but were taken up in the Downs, to ſupply a mere 
occaſional aſſiſtance; they were no o parties to the ſhip's" 
vol. v. 2 _ article 
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held to draw on it the penalty of wilful deſertion. 


| livery, it does not follow, nor does it appear to be the 
ſo picked up,ſhould be detained forſuch purpoſes, They 


this Roadſted, which is about half a mile from the 
port of Hull, the maſter thought that they were 


them. This was a circumſtance entirely out of thei 
_ contemplation at the time of hiring, and if it can be 


gation, it might be carried to an extent of evident 
injuſtice, if it could be ſuppoſed that they were bound 


- without being entitled to additional remuneration. 


tion of the contract by him, who cannot be ſup 
- poſed to have been unacquainted with the cuſtom 
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articles, and though the original crew might be obliged, 
by the nature of their engagement, to aſſiſt in the un- 


meaning of theterms of their contract, that theſe perſons 


were hired for a run to Hull; and it is no immaterial 
circumſtance in their favour that, on their arrival in 


entitled to their, diſcharge, and exerted himſelf to 
procure their wages for them. There was no unmil- 
hngneſs on their part to dave brought the veſſel i int 
port, but the port was full, and could not receive 


urged 1 in any degree as ſuflicient to protract their obi. 


to wait any length of time, in attendance on the veſſel, 


The act which is imputed to them is certainly not 
to be claſſed with ordinary cafes of deſertion, fince 
they did not quit the veſſel without the conſent d 
the maſter, ' and were ſupported in their conſtruc 


of-the port of Hull. It is not ſuch an act as can be 
On the contrary, the terms of the contract are 1 


be taken As fulfilled, fo a as to entitle theſe men to the 
whale wages. 


AE. ⅜˙!K . ˙ =D. 
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JUDGMENT, 


either the performance of the contract, or that ſome 
circumſtance had intervened, which would equitably 
diſcharge him from the obligation of the contract, and 
continue to him the benefit of a legal and virtual per- 
formance. The preſent contract was made by the 
maſter in the Downs, for the advantage of his owners, 
and if the port of Hull had not been mentioned, the 
conſtruction muſt, I think, have been the ſame, be- 
cauſe it is. not the Humber, which may in popular 
language be ſometimes called Hull, but the port 
which is to be underſtood as the terminus ad quem of 
the deſtination, and as the place where the ſhip is 
expected to be moored in ſafety, If Hull only had 
been deſcribed, I think the legal interpretation muſt 
have been the fame. But the terms of the contract 
are the pert of Hull, which, it is admitted, and indeed 
cannot be denied, is not the Humber, For the 
purpoſes of the Cuſtoms, the Humber may, perh: ps, 
be conſidered as the port of Hull, but not for other 
purpoſes connected with the general intereſts of navi- 
gation, It is, in fact, a place in which the veſſel 
would continue to be very wuch expoſed to all the ac- 
cidents of the voyage; and, I conceive, the fact may 
de as it is repreſented, that inſurers would no: be 
releaſed from their engagement by ſuch an arrival. 
Sailors are not uſually diſcharged there; and it af. 
fords no inference to the contrary, that in this in- 
ſtance the ſe pilot had been diſcharged, as is not 
unuſual on entering a river, though ſuch. en- 
trance is no termination of the voyage. That circum» 
Q 2 ſtauce 
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this kind, a mariner muſt prove one of two points, Jg. 


— was at an end; which may be, though, if the port 


Jute concluſion of the voyage. Then, to ſupport 
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ſtance would not prove more than that the ſea + voyage 


lies far up the river, a river pilot may be ſtill W 
for the completion of the whole voyage. The obl: 
gation of mariners is for the whole voyage, in the 
river as well as at ſea; and if the port lies high up 


the river, a very conſiderable portion of their ſervice 
may remain to be performed i in the river. On the firſt 
point, therefore, I am of opinion that the claim cannot 
be ſupported on the mere legal grounds of the abſo- 


their demand, we mult reſort to equitable grounds, 
and ſee whether there were any juſtifying circum- 
. ſtances which prevented their arrival, independent of 
any failure in performance of duty on their part. lt 
is ſaid that the maſter gave them his conſent, and 
therefore that this act was not an act of deſertion, 
which is deſcribed to be the wilful quitting of the 
ſhip without the conſent of the maſter. It appears 
' undoubtedly, that the maſter did conſent as far u 
he could ; butit appears alſo, I think, that he added 
raſhly in fo doing; and it is to be lamented that 
he has, perhaps, been the inſtrument of miſlead- 
ing theſe men. He was unacquainted with the 
limits of the port, and with its cuſtoms, and there- 
fore he ought to have been very guarded in the opi- 
nion that he expreſſed. But had he any authority to 
conſent, in oppoſition to the declared will of the 
owners ?—Certainly not. He was not a perſon. inte- 
reſted in the contract, but a mere agent for the benefi 
of the owners. The owners themſelves came on 
„bau, and told the mariners that Fey had not arrived 
Sh OLE _ 
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maſter was but their repreſentative in making he 


contract, and they had a right to inſiſt on the full 
performance of it. There was à ſuperceſſion of 
the maſter's authority, which, in ordinary caſes, 
where no owner appears, might be ſufficient ; but m 
this caſe, it would not juſtify the mariners, in oppo- 
ſition to the owners, expreſling their direct prohibition, 
and ſtanding on their legal rights. Ti.is excule, 
therefore, will not be ſufficlent. The only other 
ground is, that the port was ſo full that the veſſel 
could not enter ; though the men were willing to go 
in, That brings the caſe to this queſtion—Whether 
if a veſſel cannot enter at the very moment when ſhe 
comes to the port, the mariners are at liberty to ſay, 
* Good bye to you, we are entitled to our wages.“ — 
I am of opinion, that ſuch conduct cannot be de- 
fended; and that it. could not be, till after ſome time 
of juſt expectation of the removal of the diſſiculty, 
that they would be entitled to their diſnuilal, If a 
ſhip cannot get in, ſhe is. on that very account. niore 
in need of the ſervices of the crow. It the fat be 


a it is tated, that the port is too narrow to admit all 


veſſels, it may be, in future, a ft Hundation cf A 
ſpecial agrecment; becauſe, though on. one hend it 
would be too much to -fay. that if the ſhip can. 
not get in the firſt day. the men ſhall be diſcharged ; 
yet, on the other, it may be attended with great 
hardſhip to mariners to be detained, if the impediment 
is likely to train on for any conſiderable length of time. 
It might, therefore, be a fit ſaije&t of private 


agreement, as to this port. and others under ſimi- 
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lar circumſtances. In this caſe it appears that there 
was no ſuch proſpect of a laſting impediment. The 
ſhip did aQually get in within à week; and when 
it is conſidered that theſe men were to receive twelve 
guineas each for the run, which had only taken up 
four days, a week's delay does not feem to be too 
much ts fall under the terms of ſuch wages. This 
is, indeed, in ſome degree admitted by themſelves, in 
the offer which they made of money to procure ſub. 
ſtitutes. On the whole caſe, I feel myſelf bound to 
pronounce that the veſſel had not arrived, and that 
the circumſtances ſtated, are not ſufficient to juſtify 
the mariners in quitting the veſſel, in direct oppoſi - 
to the will of their employers. I will net lay it 
down indefinitcly, that they would be bound to wait 
any length of time, but that, under the circumſlan- 
ces of this caſe, they ſhould have waited longer. I 
think the legal caſe and the equitable caſe alſo, as far 
as it is affected by legal coniiderations only, is with 
the owners. Adverting to the miſapprehenſion that 


OT ſeems to have prevailed on this point, ſeeing that it is 


a caſe very different from malicious deſertion, and that 
the mariners niht perhaps be miſled by the maſter, 
I would wiſh to recommend their claim to the liberal 
conſideration. of their employers. But the ſentence 
which I feel it my duty*to pronounce is, that the mas 
riners have fai ed in their caſe, and that they are not 
entitled to their wages. 
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1s was a caſe of a claim on farther proof for a 
parcel of goods taken on a voyage from Amſter- 
dam to Bilboa, and claimed by a merchant at Embden. 
In objection to the further proof, it had been con- 
tended, that no correſpondence had been exhibited 
with the conſignee; that where the claimant appeared 
to be engaged in a trade not connected with his own 
port, in either term of it, he ought to clear away the 
ſuſpicion ariſing from the increaſed improbability of 
ſuch a tranſaction, by ſhewing the meaſures which he 
had taken for the protection of his intereſts, in the port 
of conſignment, 


JupomaNT. | 
Sir William Scott. — The general rule been, 
that where the ſhipment is from the port WF one 
enemy to the port of another enemy, a double cor- 
reſpondence ſhould be exhibited, becauſe there is a 


Farther prob 
dle as to the 
natute of proof 

-—Correſpond- 
ence with tae 
confgnee, whea 
tequlted. 


double intereſt to be rebutted; where the trade is from 


the port of the enemy to a neutral port, (a) the cor - 
reſpondence with the ſhipper is all that is uſually re- 
quired; and I ſee nothing in this caſe that ſhould 
induce the Court to direct a ſtricter proof that is 
ſatisfactory in ordinary caſes, With regard to this 
particular trade, alſo, I think, the ſuſpicion is much 
weakened, by conſidering that Spain is not a country 
of much ſhipping, and therefore when the ordinary 
courſe. of ſupply is interrupted on the part of the 
Dutch, it was not yery likely to be taken up wholly by 
Sas, but might be ſuppoſed more naturally to en- 
gage the attention of neutral merchants. 
Otjection over-ruled—Reſtitution. 
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THE CATHARINA ELIZABETH, Lz GRranoz, 


Tuis was a caſe of a -claim for goods, as American 
property, on board a French veſſel, againſt which 
it had been contended, amongſt other arguments on 


| the proof of property, that there had been a reſiſtance 
on the part of the maſter that would expoſe the whole 


cargo entruſted to his management to condemnation, 


JUDGMENT. 


cannot, I think, be taken to raiſe the queſtion re. 
ſpecting the reſcue, The ſhip was a French veſſel, 


and the maſter a French man; therefore be his con- 


duct what it may, it would be the conduct oſ 
an enemy, and not of a neutral maſter. The 
documents are in ſome parts defective, and may 
on that account juſtify a call for farther proof; but 
beyond this, that there is any ground for con- 
demnation of the cargo, in the conduct of the mal. 


ter, cannot be maintained. It could only be the 


hoſtile act of a hoſtile perſon, who was priſoner of 
war, and who, unleſs under parole, had a perfect 


right to attempt to emancipate himſelf by ſeizing his 
own veſſel. If a neutral maſter attempts a reſcue, he 


from the rights of war. With an enemy maſter, 3 


violates a duty, which is impoſed upon him by the 
law of nations, to ſubmit to come in for enquiry, as 


as to the property of the ſhip or cargo; and if he 


violates that obligation by a recurrence to' force, the 
conſequence will undoubtedly reach the property of 
his owner ; and it would, I think, extend alſo to the 


confiſcation of the whole Font entruſted to his care, 


and thus fraudulently attempted to be withdrawl 


Sir William Scott. —The circumſtances of this caſe | 


HIGH COURT OF ADMIRALTY, _ 
caſe is very different : No duty is violated by ſuch an” _ Thc 


act on his part Ihm auribus tenes, and if he can 2 
withdraw Himſelf, he has a right ſo to do. But a r 
material fact in this caſe is, that the maſter did not * «aq. 
attempt to withdraw this property; he ſeized the ſhip 
of the captor, and not this veſſel, The caſe being 

clear, then, of that queſhon, as to the reſcue, it is 

merely a caſe for farther proof, and if the goods are 


hewn to be American property, they mult be reſtored, 


BOEDES LUST, Sr nN b, Inv 26th 


His was the caſe of a claim given for property N-tional che- 


: atter of one 
| belonging to perſons reſident at Demarara, On A bandes * ans 


ſuggeſtion that they were at the time of ſeizure, and 5 f. debe, 
of adjudication, nut enemies of the Crown of Great eee, 
Britain. — 
On the part of the Captors, the King's Advocate, _ * 

Suabey, and Parſons.— This property was ſeized 

19 May, 18-3, after the order for the detention and 

ſeizure of all Dutch property. It is not averred on 

the part of the claimant. that he ſettled in Demarara 

during the time of . Britiſh poſſeſſion, ſo as to bring 

him within the range of the principle which the 

Court laid down in the Caſe of the Diana. (a: Neither 

8 it attempted to be ſhewn, that at the time of cap- 

ture, the. claimant had manifeſted by any overt act 
an intention .of quitting the colony. Much property 
N the ſituation of this claim has been condemned ſince 
the commencement of the war; and it ſeems «ntirely 
to have ee the . and the Court, that _ 
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to the eſtabliſhed principle of the (a) Negotie en Zee 
wart, the Danbetar African, (b) and that whole clak 


the goods of all perſons who were enemies at the time 


proviſianal, the rights of war muſt be taken to have 
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was any ground for reſtitution, Such a claim is there. 
fore not only unprecedented, but in oppoſition to the 
practice which has prevailed, from which ſome inference 
at leaſt ariſes againſt the ſoundneſs of the pretenſions on 
which it is built. It is now, however, brought forward 
for ſolemn argument on this ground, that the claimant 
was not an enemy either at. the time of ſailing, or at 
the time of capture, or at the time of adjudication, 
With regard to the firſt point, it is certainly not ne. 
ceſſary that property, to become good prize, ſhould 
be the property of the enemy at, the time of failing, 
If ſo, every thing found upon. the ſeas at the break- 
ing out of hoſtilities, though belonging to the enemy, 
would be protected. 2dly. It is not neceſſary that it 
ſhould de the property of the enemy at the time of 
ſeizure; for if ſo, no property ſeized under embum 
could be condemned. 3dly. It is not neceſſary that 
it ſhould be the property of the enemy at the time df 
adjudication; becauſe, if that could be maintained, 


D3 dw wa, — 


of capture, but had become ſubjects by conqueſt be- 
fore adjudication, muſt be reſtored, which is contrary . 


of caſes, It is, however, of leſs importance to dwell 
on this point, ſince the fallacyof the pretenſion ſeems to 
lie in confounding the fact, and in conſidering the time 
of detention only as the time of legal capture. On the 
contrary, the firſt ſeizure in this inſtance, being only 


attached on the property, at the moment of actual hob 
ulities againſt Holland. The rights of his Majelty i 
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crued at that inſtant, and are not to be diveſted by aux Tye _' - 
ſubſequent character which the claimant may acquire. 2 2 
If the original detention had been merely accidental, Jy why. 
ud not ariſing out of any proſpe of war, this change of — 
character would have enſued as a neceſſary conſequence 

of law. In tte preſent caſ, this converſion is more 
iumediately pointed out by the direct: ons given by the 

(royn tor the ſeizure. I he firſt poſſeſſion was of a 

h.ſt:le nature, a':d if the right of property remained 

in any manner in ambiguity, till the declaration of 

hoſtilities, at thet inſtant the right of the Crown at- 

tached upon it, as upon the property of an enemy, 

and could not be diveſted by the intervention of any 

change of character that might take place previous to 
adjudication, On this principle, the caſes of the Ne. ui fupr. 

gotie en Zeevart, and the Danhetar African, are pre- 

cilely in point, The latter was {till ſtronger, ſince 

in that caſe the capture was not made till after the pro- 

prctor had become a Britiſh ſubject by capitulation. 


On the other ſide, Arnold, Laurence, and Robinſon. 
The pl-a on the part of the claimant is, that under 
all the circumſtances of this caſe, he is entitled to reſtitu- 
tion. It may not be improper to [tate briefly, ther fore, 
what the Situation of the Claimant was, previous to 
the actual Seizure, and what it is at this preſent time. 
of adjudication, It appears that till December 180 3, 
the inhabitants of Demerara had continued Hritiſb ſube 
jets, as the colony had. not been before that time ſur. 
tendered to the Dutch: under the Treaty of Amiens. 
The property in queſtipn was ſhipped i» January and 
February 1804, anll was the produce of the culiiva- 
uon of the iſland during the time of Britiſb pofleſſivn, 
4 be ſhip failed in March, and was captured on the 
"= igth 
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19th of May, a month before the declaration of : war 
againſt Holland. The property was neutral at the time 
of ſailing, and it would have continued neutral, if it 
had gone on to the place of its deſtination. At this 
preſent moment of adjudication, the claimants are be- 
come Britiſh Subjects. At all the periods, therefore, 
to which the averment of property is required to poin! 
in the affidavit of claim, and in the teſt affidavit, the 
claumant may conſcientiouſly aver, * that it was his 
property, at the time of ſai ing and ſeizure, that it 
would have been his properry if it had arrived and 
been delivered at the place of deſtination, that 
it now is his property, and that it did not, at any of 
thoſe times, belong to enemies of the Crown of Great 
Britain, or to periods inhabiting within'the territories 
of the enemy.” But the effect of this averment 1s en- 

deavoured to be avoided, by ſubſtituring 1 in the place 
of the actual ſeizure another point of time as the 
time of capture, viz. the moment of the declaration of 
hoſtilities. But how does this conſiſt with the general 
underſtanding of che practice of the Court? It can 
hardly be doubted, that in the teſt affidavit before 
alluded to, the obvicus meaning of the terms is the 
ſenſe in which tliey are to be underſtood.” The aver. 
ment of property, as there introduced, is intended 
principally to negative the ſuppoſition of fraud or col- 
luſive transfer, ſubſequent to the failing ; it is meant 


to cover the period of the voyage, and therefore in 


that inſtrument at leaſt the time of capture is to be 
taken ſimply as the time of actual ſeizure, and not 
conſtructively, and with reference to proceedings in 
this Court, or other ſubſequent events. It may be 
faid, that that inſtrument is formed principally with 2 


view to captures in a ſtate of actual war, and = 
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fore that it will not pods to illuſtrate a queſtion e 


Betons Lotr. 


ariſing under embargo. But the opinion of the 
Court has been already expreſſed againſt the ſuffi- 2 20d, 
ciency of ſuch a conſtructive meaning. Under the 
old practice, the form of condemnation ran © as 
« enemy's property at the time of ſeizure and adjudi- 
cation. During the laſt war, when it became ne- 
ceſſary to apply the form to property ſeized under 
embargo, the Court thinking that the old form did not 
properly apply, and that the terms © enemy's property at 
the time of /2izure,” could not be predicated of it in 
virtue of the declaration of hoſtilities that afterwards 
took place, directed the form to be altered to © the 
property of perſons now become enemies, &c. This 
circumſtance ſhews at leaſt that it was thought deſira- 
ble that it ſhould appear on the Records of the Court, 
that at one of theſe periods, according to their obvious 

meaning, the property was the property of an enemy. 

Indeed the fallacy of the argument on the other fide 

ſeems to lie in arguing, that becauſe neither period is 

ſeparately neceſſary, therefore no one of them' is neceſ- 

ſary. But ſuppoſe the ſame reaſoning ſhould be carried 


on to all other times, precedent and ſubſequent, then 
the argument would be, that becauſe it could not be 


laid to be neceſſary to be ſhewn that it was the pro- 


perty of an enemy at any one preciſe moment, there- 
fore it was not neceſſary that it ſhould have been ſo at 


ay time whatever. On the contrary, it ſeems to have 


been thought ſufficient hitherto in the adminiſtration 
of prize law, to give the captors the chances of the 
tables, as it may be called, fo that if at one of ſeveral 
times, the property can be ſhewn to belong to the 


enemy, it would be ſufficient; but. /o much has always 


been 
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been required, and no caſe can be produced in which 
condemnation has paſſed otherwiſe. The caſes that 
have been cited by no means contradict this afſertion, 
In the Negotie en Zeevart, the declaration of hoſtile 
had been previous to the /ailing of the veſſel, and the 
principle decided was, that the impreſſion of enemy! 
character could not be removed in tranſitu, not even 
by an intermediate capitulation. In this caſe, up to 
the moment when the veſſel was ſeized, there had been 
no enemy's character impoſed, and if at that moment 
the caſe had been brought to adjudication, on wht 


principle could it have been denied that the claimant 


would have been entitled to reſtitution. The Nei 
en Zeevart, therefore, ſtood on a principle which is nat 
raiſed by the facts of this caſe. The Danhetar {fri 


can ſtood upon the ſame ground, ſupported by the pu. 


ticular circumſtances preceding the late hoſtilities with 


' Holland. The ſtate of Holland was pronounced (9 


have been Beile at the time of ſailing, May 1795, 


and the expreſs words of the ſentence were, that the 
ſubſequent declaration of hoſtilities in September 1795, 
as applied to the ambiguous ſtate of affairs for ſeven. 


months preceding, muſt be conflzxed to have a retw 
active operation. This conſtruttion was, indeed, julth 
raiſed by the words of the declaration of  hoſtilite 


which began by reciting, (that whereas, for ſevenl 


months, the French have been in poſſeſſion of Holland," 
&c. Here no ſuch ſtate of ambiguity had preceded, 
The relation of the two countries was a ſtate of cler 
amity till the 16th of June. In ſuch a caſe, the equi 
of interpretation requires that whatever force is giti 
to the intervention of temporary hoſtilities, not ll 
effect ſhou'd be aſcribed to the ftate of amity inte 
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vening alſo before adjudication, to rehabilitate and 


of the authority of the Danquebar Africaine, that it 
turns the caſe in favour of the preſent claim, as applied 
to the circumſtances on which it is founded. Becauſe 


Court came again to advert ta the circumſtances of the 
Danhetar African, it obſerved, © that, in that caſe, the 
ſhip ſailed hefore holilities, and if the ſtate of Holland 
had been in a clear and decided character of amity to- 
wards Great Britain, 1 ſhould have held, that the party 
would have been entitled to reſtitution, and to the be- 
nefit of the principle, that the national character cannot 
be changed in tranſitu. That is, therefore, a direct 
declaration in favour of this claim, that the claimant 
being clearly in amity at the time of ſailing, not hoſtile 
at ſeizure, and not debarred from receiving reſtitu- 
tion by the character of enemy at the time of adju- 
dication, may be conſidered as a perſon entitled to 
reſtitution. . The whole of the argument on the other 
fide depends on fixing upon one intervening circum- 
france, which, it is inſiſted; muſt apply proſpeRtvely as 
well as retroſpectively to defeat every other conſide- 
ration. Becauſe hoſtilities have intervened, it is 
contended, that a right of war has attached, which 
cannot afterwards be diveſted. But ſurely the equity 
of the principle requires, that if the intervention of hoſ- 
ulities between actual ſeizure and adjudication, can 
covert the character of the property, ſo as to render 
it liable to be conſidered as hoſtile property, the re. 
turn of character to its neutral ſtate, recurring alſo 
on the ſame intermediate pefiod, ſhould have the 
elfe& of rehabilitation, and revelt the title of property 
and 
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reſtore the claimant to his former friendly character 
and ſo material is this diſtinction againſt the application — 


in the ſubſequent caſe of the Her/telder, (a) when the 9 ver 1. 
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* a Wo and the capacity to receive reſtitution, which had bern 
— ouſted only by conſtruction and by anticipation of the 
Job not rights of war. Such a latitude may well be allowed 
till the ſentence of ad judication has found the fad, 

and decided the character in which the claimant is to 

be confidered. Till that is done, all the proceeding 

are inchoate only, and if the fact fails which they 

tend to eſtabliſh, they can have no effect to controul 

the change of circumſtances, and prevent the Court 

from deciding upon them as they ſtand in evidence at 

the time of adjudication. But farther, the whole 
argument on the ſide of the eaptors is built on n. 

ſtructiůon, which, if it is admilted as to the point of 

time, why may it not be extended to the conſideration 

of character alſo, and entitle the claimant to the be- 

nefit of all that conſtructive renſoning on which the 

principle of poſliminary reſtitution is founded ? The 
inhabitants of Demerara may well claim the liberty 

of appealing from their political denomination 1 

the time of capture, to their intention of remor- 

ing themſelves from the ſituation of enemies, and 

of again incorporating themſelves with Great In. 

tain. This has been allowed to individuals in the 

(s) Vol. lf. caſe of Mr. Curtiſſas (a) and others, who have been 
na country of the enemy at the time of capture. I 
"thoſe caſes it may be ſaid, that ſome overt act of re 
moval, has been required. That indeed can hardly 

happen in a caſe of a colony ; ; but it is immateria, 

ſo long as ſuch an intention can be ſhewn to be 
connected with the contingency of war, as to have fl. 

| lowed as a neceflary conſequence on that event. The 

ſituation and conduct of the inhabitants of © Demerard 


may well ſupport ſuch a * In general. de 


1 
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ſcriptions of that ſettlement. it appear, that the p 


During aconſiderablepart of the laſt war they were iden- 
tifed with the Britiſh empire, and may be ſuppoſed 
to have acquired affections, connections, and habits, 
which would lead them to put themſelves again under 
the dominion of this country. Theſe preſumptions 
would indeed be nothing, without the fact itſelf, Bat 
the event proved them reaſonable, and may be juſtly 
put in compariſon with any overt act, that can be re. 
quired or proved on the part of individuals. The 
war was ſcarcely known there till the middle of Auęguſt; 
ſo ſoon as the 19th of September, without the interpo- 


to this Country, and the jnhabitants became again 
Britiſh ſubjects. On theſe grounds alone, it might 


are entitjed to the benefit of the Poſtliminary prin» 
ciple. On the whole caſe it is ſubmitted, that either 
the ordinary. technical deſcription of neutral cha- 
rater, or the particular claim ſpringing from the 
relation which the claimants bear to this country, 
a redintegrated Brjtiſh ſubjects, might be ſuffici- 


But the force of the pretenſions of the claim will be 
materially increaſed, if it is conſidered on theſe grounds 


vith all the terms uſually required of claimants to 
ſew themſelves qualified to reſtitution, both at the 
time of ſeizure and adjudication ; thay they are more- 
over perſons, who were almoſt to the eve of capture 
Britiſh ſubjects, exporting the produce of Britiſh cul- 


— 
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fition of any force, the jſland voluntarily ſurrendered . 


not be too much to contend, that the claimants | 


ent to ſupport the reſtitution of this property. | 


jointly, that the perſon before the Court has complied 


Wration, and ſtanding here at the timg of adjudication, 


* 


plantations were, previous to che laſt war, in the occupa- py) oy — 


tion of Britiſh planters from the other Britiſh iſlands 9«þ TI 
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I frſt news of hoſtilities, to their c connexion with the 
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reſtored again by their own voluntary a&; upon the 


EY Britiſh empire. 


the monition. That act is the foundation of the whole © 


| of 2 condemnation muſt be conſidered, if ſuch a ſens 


venience declaratory of the fact, but not eſſential to con- 


might have been reſtored; but it is to be remembered 
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Tn reply, the Kin eee Ws and 18 
The affidavit of claim is introduced only to defeat frau- 
dulent transfers; all the periods therein ſtated may be 
ſafely predicated in many inſtances, in which, not- 
withſtanding, the property will be liable to condem. 
nation. Even of theſe periods there 1s one, at which 
the character of enemy moſt unqueſtionably attached; 
viz. at the time of inſtituting proceedings by taking out 


enquiry. The evidence introduced to ſupport the pro- 
ceedings relates to the ſtate of things, at that time, and 
previous; and 10 that time, muſt be referred the petro- 
ſpective operation of the ſentence, which afterwards 
paſſes. This would be the legal view in which the effect 


tence were neceſlary to veſt the right, but it cannot beſo 
held; a ſentence of condemnation is a meaſure of cot- 


vert the right of property, which accrues to the King 
jure belli, at the inſtant of capture. Something has been 
thrown out as if at the time of capture this property 


that the order for the FO of Dutch property ifſued 
May cke 16th, at the ſame time with the delaration of 
war againſt France. Aſter that order, it would hare 
been. the duty of the Officer of the Crown in this Court 
to have reſiſted reſtitution, until the conduct of Holland, 
and her diſpoſition, or power to maintain the relations 
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France, ſhould be more fully aſcertained, and till far 
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9 Lest. 


ther directions of the Crown on that point ſhould be .. 


7 


received. During the uncertain ſtate of affairs be- 
tween this Country and Holland, the firſt order for 
ſeizure was proviſionally of a hoſtile nature; and 
therefore after all that has been ſaid of the terms of 
the ſentence, there would be no impropriety if the old 
form was retained, and if this property. was deſcribed 
as the property of the enemy at the time of ſeizure. 
But all the argument from the form of ſentence ſhews 


ticular form, but that it adapts the ſentence to the 
ſtate of facts, as in the caſes of the late war, the ſentence 


enemies, fc.” The ſubſtantial ground of enquiry 
is—Whether there was not ſuch a hoſtile character 
in the firſt ſeizure, and confirmed by the declaration of 
hoſtilities, as would veſt the right in the King, at the 
time of the commencement of theſe proceedings. At 


the condemnation. The claimant could have had no 


ings have been deferred, to give all parties an oppor- 
tunity of being heard; but it would be very unrea- 
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quent events. To one queſtion which has been mooted 
in argument. Whether i in the caſe of a ſeizure before 
hoſtilities, in which no proceedings may be ſuppoſed 
to have taken place during. the war, the Court would 
proceed after the return of peace, —The practice of 
be Court will afford an anſwer; for-in ſome of the 


"4 caſes 


4 


Ki 


K 


only, that the Court is not bound down by any par- 


was altered, © to the property of perſons now become 


that moment there could have been no queſtion as to 


&rſona flandi before the Court, and the property muſt 
have been condemned. Since that time the proceed- 


lonable that the right of action ſhould. owing to that 
indulgence, be altered by the intervention of ſubſe- 


EY 
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* K. "S0 caſes ſeized before the late war with Holland, and fuſ- 
—=— pended by accident during the war, the Court has 
Wh 24, granted its monition, and permitted proceedings to 
be inſtituted and proſecuted to — ſince the 

return of peace. As to the caſes which have been 
commented upon, it is impoſſible to diſtinguiſh them, 

but to the diſadvantage of the preſent claim. They 

are ſtronger in regard to time. The Herftelder was 

taken before hoſtilities, but after a ſpecial invitation to 

all ſubjects of Holland, which has not taken place 
here. "The dictum in the Herfelder was ſpoken of 

the Dankebor, which was not captured till after the 

claimant had become a Britz/h ſubje&; yet in that 

caſe alſo, it was held that the charaQer could not be 

* in tranſitu. 


% 
[ 


Juponzxr. 


Sir William Scott. This caſe comes on as: the 
claims of perſons reſident in Demarara before the 
war, and at the time of capture, and I cannot but 

5 ſay that I am glad that the queſtion has been raiſed, 
. fince it may have the effect of putting an end to much 
uncertainty on the part of perſons who, on various 

grounds, may think themſelves entitled to more fa- 

vourable conſiderations, than the rules of law preſcribe 

for ordinary caſes. , The claim is given for ſeveral 

perſons as inhabitants of Demarara, not ſettling there 

during the time of Briti/h poſſeſſion, nor averring an 

| intention of retiring when that poſſeſſion'ceaſed. They 
wy are therefore to be treated under this general view 2 
Datch ſubjects, unleſs it can be ſhewn that there are 

any other circumſtances by which they are pr 

It is contended, that there nan 5 
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that they are theſe : That the property was taken 

a ſtate of peace, and that the proprietors are nov 
become Britiſb ſubjects, and conſequently that this 
property could not be confidered as the property of 
an enemy, either at the time of capture or adjudica- 
tion. Now, with reſpe& to the firſt of theſe pleas, it 
muſt be admitted, that alone would not protect them, 
becauſe the Court has, without any exception, con- 
demned all other property of Dutchmen taken be- 
fore the war—And upon what ground ?—That the 
declaration had a retroactive effect, applying to all 
property previouſiy detained, and rendering it liable 
to be conſidered as the property of enemies taken in 
time of war. This property was ſeized proviſionally, {7 
an act itſelf Hoſtile enough in the mere execution, but 
equivocal as to the effect, and liable to be varied by 


1 


ſubſequent events, and by the conduct of the Govern- 
ment of Holland. If that conduct had been ſuch at to 
re-eſtabliſh the relations of peace, then the ſeizure, al- 
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though made with the character of a hoſtile ſeizure, 
would have proved in the event a mere embargo, N 


temporary ſequeſtration. The property would have 
been reſtored, as it is uſual, at the concluſion of em- 
dargoes; - A proceſs often reſorted to in the practice of 
nations, for various cauſes not immediately connected 
with any of hoſtility. During the period 
that this embargo laffed, it is faid, that the Court 
might have reſtored, but I cannot aſſent to that obſer- 
vaſionz becauſe, on due af embargoes, this Court 
is bound to enforce them, It would be a high miſpriſion 


in this Court, to break them, by re-delivery of poſſeſſion 


to the foreign owner of that property, which the Crown 
* to be ſeized and detained for farther or- 
* 3 ders 
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The. ders. The Court a ding i in purſuance of the gener 


Een less orders of the State, aad bound by thoſe general orders, | 


e. would be guilty of no denial of juſtice, in refuſing to 
| deeree reſtitution in ſuch a caſe, for it has not the power 
to reſtore, Its functions are ſuſpended by a binding 
authority, and if any injuſtice is done, that is an ac- 
count to be ſettled between the States. The Court 
has no reſponſibility, for it has no ability to act. 
This was the ſtate of the firſt ſeizure, It was 
t firſt equivocal; and if the matter in diſpute 
had terminated in recon ciliation, the ſeizure would 
have been converted into a mere civil embargo, ſo ter- 
minated. That would have been the retroactive effect 


of that courſe of circumſtances. On the contrary, if 


the tranſactions end in hoſtility, the retroactivs effect 
is directly the other way. It impreſſes the direct 
6 hoſtile character upon the original ſeizure. It is de- 


clared to be no embargo, it is no longer an equivocal 
act, ſubject to two interpretations; there is a declara 


tion of the animus, by which it was done, that i it was 

done hoftili animo, and is to be confidered as an hoſtile 

f meaſure ab initio. The property taken is liable to be 
a uſed as the property of perſons, treſpaſſers ab initio, 
and guilty of injuries, which they have refuied to re- 
deem by any amicable alteration 'of their meaſures. 

This is the neceſſary courſe, If no particular compact 


intervenes for the reſtitution of ſuch property taken 
before a formal declaration of hoſtilities. No ſuch 


convention is ſet up on either fide, and the State, 


by directing. proceedings againſt this property for 


| condemnation, has ſignified a contrary intention. Ac. 


cordingly the general maſs of Dutch property has been 


condemned on this retroactive effect; and his pro- 


perty 


* 
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perty ſtands upon the ſame footing as to the abu, 2 8 
for it was ſeized at the ſame time, and with the ſame 
intent. There is no ground of diſtinguiſhing the 7 
time of ſeizure, between theſe claims and former caſes 
of a ſimilar nature; it was a proviſional ſeizure in 
all, declared to be hoſtile by ſubſequent events, acting 
in a reflex manner upon all the property then ſeized, 
and declaring it to be al! enemy's property, unleſs 
ſome circumſtances can be ſhewn to take theſe parti- 
cular claims out of the common operation. : 
At the time of the declaration of hoſtilities, then, this 
property ſtood exactly on the common footing; and 
the reſult of any proceeding then pronounced, muſt 
have been a ſentence of condemnation : It lay open t to 
the ſame legal concluſion at that time, but the Settlement 
has ſince ſurrendered to the Britiſh arms, and the par- 
ties are become Britiſh ſubjects; and this, it is ſaid, 
takes off the hoſtile effect, although it might have at- 
tached. This argument, to be effective, muſt be put 
in one of theſe two ways, either that the condemnaz | 
ton pronounced upon Dutch property went upon the 
ground that, though ſeized in time of neutrality, it t 
could not be reſtored only, becayſe the parties were not 
now in a condition to receive it; or elſe, that though 
ſeized at a time, that may to ſome effects be conſidered 
2s time of war, yet the ſubjects, having become 
friends, are entitled to reſtitution. This latter poſition 
cannot be maintained for a moment. It is contra« 
ditted by all experience and practice, even in the caſe 
of thoſe who had an original Britiſh character. In 
the caſe of Mr. Whitehead, who had but juſt ſet his 
foot on the colony of an enemy for a few hours, but 
vas proved to have gone there for the purpoſe of ſet - 
R 4 | tlingy 
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fling, his mo was i although at the 
time of adjudication he was again become a Britif 
ſubject, by the ſurrender of St. Euſtatius to the Britiſh 
forces; and where property is taken in a ſtate of hoſ- 


Hlity, the univerſal practice has ever been to hold it 


ſubject to condemnation, although the claimants may 
have become friends and ſubjects prior to the adjudi- 


cation. , The plea of having again become Britiſb 


ſubjects, therefore, will not relieve them; and the | 


other ground muſt be reſorted to. That is equally un- 
tenable in point of fact; for the condemna tion of the 
other Dutch property proceeded on no ſuch ground 25 
the mere incapacity of the proprietors to receive reſſi- 
tution. It procceded on the other ground, which I 
have before mentioned, the retroactive effect of the 
declaration, which rendered their property liable to be 
treated as the property of enemies at the time of 
lenure. The reaſoning of the Court have been 
founded upon that principle. Property is, indeed; 
frequently condemned upon the other ground of it- 
capacity to claim, where it is accidentally found i 
Britiſb poſſeſſion, before the breaking out of hoſti- 

lities ; but where it is ſeized by an * of ſtate, 
adting proviſionally in contemplation of hoſtilities, the 
declaration produces ſomething more than a proſpeQive, 
future, perſonal incapacity to claim. It decides upan 
the character of the property al-cady ſeized, and on 
the nature and quality of the ſeizure. I am of opi- 
pion, therefore, that when it is, aſſumed, that the 
capture is legally to be conſidered as made in time af 
peace, the argument legally fails, becauſe in all Jegal 
view of the matter, it is taken in hoſtility ; it is gen- 
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quent declaration of hoſtilities. The whole founda- 


fat. We diſtinguiſh, it is true, as between the dif 
ferent intereſts to which ſuch prize enures, whether 


matter of ſubſequent and domeſtic regulation, but 
not influencing the general queſtion of prize. If I am 
right in this opinion, it is quite unneeeffary to diſcuſ 
many queſtions which have entered into the debate z 
Whether the deſetiption of property comes within the 
periods of the teſt affidavit or not, will be perfectly im: 
material. Nothing is more clear to my apprehenſion, 
than that the reference to thoſe periods is not preſcribed 
is the conſtituent and che diſtinguiſhing qualification of 
property, but merely for the purpoſe af aſcertaining 3 
clearer view of the general facts reſpeQing that pro. 
perty—For inſtance, as to the firſt periods, the time of 
ſhipment, no body can ſuppoſe, that the time of fhipe 
ment can be there introduced for any other purpoſe 
than that of bringing out the whole detail of faQs, it 
bring perfeQiy clear that it is in no degree neceſſary, 
that it ſhould be enemy's property at the time of ſhipy 
ment, to ſubject it to condemnation. It is equally 
immaterial to look to the ſtyle of the ſentence, for 
that has accommodated. itſelf according to the diſcre- 
ton of the Court, to correſpond with the facts. The 


of time, in the deſcriptive language. applying to the 
property or to the parties, If the Court is legally 
latisfied that it is liable to be condemned as enemy's 
property, there is no occaſion to expreſs in the con- 
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it is taken before or after the declaration. That is 3 


Court is under no neceſſity of referring to any period 
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the neceſſary and general retroaction of the ſubſe» — Te 
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tion of the argument, therefore, is defective in the N , y 
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The ten ſtruction of the ſentence, tlie particular time at which 


| —— the liability attached. 
July 1. With as little effect can it be contended, that 2 
Poſtliminium can be attributed to theſe partie, 


Here is no return to the original character, n 
which only a yus Poſtliminii can be raiſed. "The 


original character, at the time of ſeizure and im. 
mediately prior to the hoſtility which has intervened, 
was Dutch. The preſent character which the events 
of war have produced, is that of Britiſh ſubjeci; 
and though the Britiſh ſubject might under circum. ' 
ſtances acquire the jus poftimini upon the reſumption 
of his native character, it never can be conſideted 
that the ſame privilege acerues upon the acqu 
ſition of a character totally new and foreign. 4 
to more popular topics to which recourſe has bees 
had, I ſhall leave them to their operation in that quar 
ter, where only they can have a proper effect. It «| 
my duty, in the preſent caſe, to apply the prineiples 
of a law not very lenient. How far it may be pro- 
per to relax the rigour of ſuch an application, will be 
beſt conſidered by thoſe who have more latitude 
judgment, as well as a wider ſphere of political infor- 
mation and knowledge. It may be fit in that-ultimate 
and ſuperior conſideration, to refer ſtill farther back 
to the former condition of the Claimants, as Brit 
ſubjects, during a conſiderable period of the late vu, 
and down to a time but ſhortly antecedent to the ſhip 
ment of theſe goods. It may be fit to look to the 
affections and diſpoſitions of the colony; though ever 
ſurrender of war muſt be legally conſidered as the 
effect of mere fpree. It may be fit to conſider that 

| the property belongs to thoſe, who are now entitled 
14 | - 
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v the character of Britiſh ſubjects. Theſe conſider- gorons ke 

ations may have their ſeparate, or their united influ .... > "ag 
ence upon that ultimate judgment to which the law re- Jo ü } 

fers the diſpoſal of property captured prior to hoſtilities. 

They could only miſlead me, from the execution of my 

duty, which is ſimply to pronounce that the property, 
at the time of the capture, belonged to ſubjects of 
the Batavian Republic, and is as ſuch or otherwiſe 
lable to confiſcation. 


E. 


* 
. 


| | ; 
THE ABBY, Muxcur. _ 26th, | 
| 1504. 


Hrs was a caſe of a ſkip belonging to Mr. Demo, Trade with che 
a Britiſh ſubject, that had failed from Liverpool ger an 


to the coat of Africa, on the 11th September 1795, ginning befers 
vith an ulterior deſtination to the iſland of Demarara. nt m e- 

On the voyage to the Weſt-Indies, ſhe was captured —— 
and carried into Martinique, and proceeded againſt, << ed by i. So —— 
firſt in the Prize Court, but afterwards by libel, in the i ing 1 — . 
Revenue Court of Admiralty, for a violation of the . 1 
Navigation Laws. On this proceeding the veſſel was 
condemned. On appeal it was found that the. Vice- 
Admiralty Court of Martinique had no juiildiQtion, 
over an offence committed in violation of the Revenue 
Laws, in another iſland. But at the time when the cauſe 
would have been remitted to await the iſſue of the prize 
proceedings that' had been. inſtituted, the Vice-Admi- 
ralty Court of Martinique was aboliſhed. The cauſe 
was now brought to the High Court of Admiralty, on 
a ſuggeſtion that the ſhip' was ſubje& to condemnation 
in the Prize Court, as a_Britiſh ſhip taken in a trade 


ith the colony of the enemy. 
On 
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. That the Court had no juriſdiction— That the priz 


7. 0 ch, 


offences againſt the revenue laws in the V India, 


| ended, as to the merits of the prize queſtion, thai 
could not be deemed a trading with the enemy, fine 


arrival, Demarara had * a Britiſb ne. 


perty of Mr. Dawſon, who fitted out this veſſel fora 
voyage to Africa, there to barter her cargo for ſlam 


declaration of hoſtilities, which iſſued on the 6th of 


colony of the enemy ; it would be impoſſible for ne 
to ſay, therefore, that it was an illegal trade at tid 
time, as a trade to the colony of the enemy, | beczul 
there was no ſtate of hoſtility. The order for the 
detention of Dutch property had paſſed indeed, di 
| your was an equivgcal act, which might terminate am 
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On the part-of the claimant, Laurence congende 


ſuit had been inſtituted and abandoned, and — 
that it was on that point a ret adjudicata That a u 
the revenue ſuit, bt had been pronounced a nulliy, 
and therefore if it was taken up again, it muſt com. 
mence de novo as an original ſuit ; whereas the ju 
diction of the High Court of Admiralty, as to the 


was only an appellate juriſdiction. 2dly, It was c 
the ſhip ſailed before the breaking out hoſtilities againk 


Holland, and before the pariies could have any knoy- 
ledge of that event; and that at the ſuppoſed time f 


juouahr. 
Sir William Scott. The queſtion ariſes on the pu 


and then to carry them to the iſland of een ut 
that time a Dutch colony. The veſſel failed on th 
11th of September 1795. At that time, and until de 


that month, Demarara could not be confidered as the 


cably, and cannot be wken vs Halng on. was 
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mention of trading with-a declared enemy. Soon after Th 


4 the failing of the veſſel, the declaration of hoſtilities . 
ors ok place, viz. on the 16th of September 1795; and Joy obey 
10 i the ſhip had been taken on a voyage to a colony no 


become an Enemy, the Court would have required it 
to be ſhewn, that due diligence had been uſed to alter 
the voyage, and to exonerate the claimant from the 
charge of an illegal trading with the enemy. The 
refſel failed from the coaſt of Africa, in May 1796, 
and was taken off the iſland of Demarara, after the 
ſurrender of that iſland to the Britiſh forces, and car- 


clearly appear on what grounds; during thoſe proceed · 
ings a libel was given, as in a revenue cauſe; the prize 
ſuit was ſuſpended, and the ſhip was condemned for 
a breach of the revenue laws. The caſe came up on 
appea! before the Privy Council, where it was. found 
that the former proceedings in Martinique were a nul- 
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"i i, e Vice-Admiralty Court of that iſland had 
s joriſdiction over a breach of the revenue laws 
onmitted in another colony. The regular mode would 
de then have been to have ſent back the eauſe to the Prize 
(Court, where proceedings had firſt been inſtituted, 


but that Court was annihilated. The caſ& was therefore 


or three inſtances (4) of à ſimilar nature, where it has 
decome neceſſary to carry into effect the proceedings 
of Vice-Admiralty Coutts that have been aboliſhed. 
lt is now objected to the claim, that the party has 
ated himſelf out of court on two grounds: iſt, On 
the ground of trading with the enemy if Demarara 
vn a Dutch colony, and en the ground of an illegal 

ee ee eee 
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brought before this Court, as it has been done in two 


ried to Martinique. There the proceedings were firſt 
inſtituted in the Prize Court; though, it does not 


(a) Pieimemto, 
vol. iy. p-. 360 
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The” importation if that iſland was to be conſidered zz 
— Britiſh ſettlement. With regard to the firſt objeftion, 
Ne, I conceive that there muſt be an ad of trading to the 
* Enemy Country, as well as the intention. There mu 
be, if 1 may ſo ſpeak, a legal as well as a moral illegy 

lity. If a man fires a gun at ſea, intending to kill a 
Engliſbman, which would be legal murder, and by 2. 

eident does not- kill an Engliſhman, but an enemy, the 

moral guilt is the ſame, but the legal effect is differ 

ent. The accident has turned up in his favoris 
criminal act intended has not been committed, aud 

the man is innocent of the legal offence. 80, if the 
intent was to trade with an enemy (which, I hay 
already obſerved, cannot be aſcribed to the party x 

the commencement of the voyage, when hoſtilits 

were not yet declared), but at the time of carrying the 

deſign into effect the perſon is hecome not an enemy, 

whe intention here wants the corpus delicti. No ak 

has been produced in which a mere intention ta trade 

with the enemy's country, contradicted by the fat 

of its not being an enemy's country, has enured to 
condemnation. Where a country is known to be hob 

tile, the commencement of a voyage towards that cout- 

try may be a ſufficient act of illegaliry ; but where the 

voyage is undertaken without that knowledge, the ſud- 
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ſequent event of hoſtility will have no ſuch effect. O 
principle, Lam of opinion, that the party is free fron 
the charge of illegal trading. Then, as to the othe 
ground, there appears to me to have been neither 
intention nor af. The former ſuppoſition of Den- 
rara being a foreign colony, rebuts the intention d 
importing into a Britiſb colony, in a manner 10 
authorized by law. Indeed the inſtructions of th 
maſter © were to call at Demerara for orders,” mn 
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orders muſt have been, not to deliver there according to * 
the firſt deſign, but to go elſewhere, ſince the facts on — A 
which the ſpeculation was founded had entirely failed ; 2 . 

thoſe facts being, that the colony was a Dich (a) and 
neutral colony, There was in fact no actual importa. 

tion; nor was this, as far as I can perceive, made the 

ground of condemnation in the Court of Martinique, 
ſince the ſentence ſeems to have gone © upon the act 
of failing without a Britiſh regiſter.” On both theſe 
points, therefore, I am of opinion, that the claimant 
ij entitled to the reſtitution of his property. On the 
firſt there was no illegal act; on the ſecond there was 
neither intention nor ad, On the firſt ground the 


Court would have expected the party to have exone- 
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(a) Since the deciſion of this cauſe, an objection has been taken 
to the legality. of a trade like the preſent, on the part of Britiſh 
Merchants fitting out from Britiſh ports ſlave adventures in foreign 
bottoms to the colonies of foreign nations, as being in breach of, 
the regulations preſcribed for Briti/h trade. This objection has 
been raiſed principally on the regulations of the 39 G. 3. ch. 80. 
—In the Ram ſalyche, before the Lords, March 1806, ſtill reſerved 
for judgment, this argument was preſſed. The regulations of the 
39 G. 3. c. 80. which forbid Britiſh ſlave ſhips to be fitted out 
from other ports except London, Briſtol, and Liverpool, were ſub- 
ſequent to the diſcuſſion of this caſe ; and therefore the argument 
in its preſent form did not-preſent itſelf. But ſince the trade to 
the coaſt of Africa was thrown open to all Britiſh ſubjeQs, 5 G. 3. 
ch. 44. f 4. ſeveral acts of Parliament have paſſed for the regu- 
ation of collateral points, as reſpecting numbers, and the forms 10 
be obſerved, on landing in Britiſh iſlands, &c. &c. 28 G. 3. ch. 54. 
29 C. 3. ch. 66. 31 G. 3. ch. 54. 35 G. 3 ch. go. 37 G. 3. ch. 118. 
In all theſe acts, the terms of the proviſions ſeem to relate only 
to the regulation of a trade excluſively Britiſh, viz. To ſhips clear. 
ed out as Britiſh ſlave fhips, and deſtined to Britzſb iſlands, —The 
lame modes of expreflion are preſerved in the late act, 39 G. 3+ | - 
ch. 8, If che argument, as it now ſtands, is ſuſtainable, it may be 
2 queſtion whether-it might not alſo have been applicable to the 
eperation of former ade. f 

| rated 
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tated himſelf from the intention of trading with the 
enemy, after the knowledge of hoſtilities, if the co. 
lony had pemained hoſtile. As the colony ws no 
hoſtile at the time of the ſuppoſed imporeation, I think 
that is not neceſſary in this caſe, and I ſhall decree the 

operty to bg reſtgred, on payment of the capurf 


* | 
8 | ; | 
2 THE ADONIS, GorrschALxk. 
ö F 74 
Blockade of Ts was a caſe reſpecting a veſſel captured of 
| orverruled= © the evening of the 14th July, ſtanding toward 


Condemnato® Haure, eaſt ſouth caſt of Cape Barfleur, after having 
been warned by one of the blockading frigates that 

Havre was under blockade. The excuſe offered on the 

part of the maſter was, that the mate had aſſerted the 

land to be Engliſh land; that the maſter was douby 

ful as to that fact, de the purpoſe of aſcertaining 

it, had continued his courſe towards the land. 


| JuDgMENT. 
| Sir William Scott.—ln deciding queſtions of thi 
| kind, the Court cannot but be ſenſible of its own in 
ſufficiency, on many occaſions, to eſtjmate the full 
effect of the vaxious incidents of nayigation, on whid 
the exact truth and juſtice of the caſe may frequent 
depend. Yet there may be facts ſo ſimple, and de 
cided in their nature, as to remove all doubt, and u 
-impreſs conviction almoſt with perfect certainty. l 
the preſent caſe, the deſtination is repreſented to ban 
A been to Nantes; the ſhip was taken very near Haw 
. which is obvioufly not a natural courſe to be purſued 
| for Nantes; and therefore the maſter is neceffan 
| laid under the obligation of explaining his conduct, 
and of accounting No he if VO OY 

11 | 
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was found, An excuſe is offered; and che. Court 


is, 4 That on the day before they were taken, they 
bad been failing down the Chonne, and had ſeen the 


K 8 * 


jecting land, which the mate took for the Start point, 


ſtood in to determine this fact.. I will not take upon 
myſelf to ſay that ſuch a miſtake might not be pofſible. 


jecting headland, and that the country behind was not 
ſo apparent as to ſhew whether it was French or Engliſh 
land. I ſhould be unwilling therefore to lay much 
ſtreſs on that miſtake, though it certajnly does not-ap» 
pear to my apprehenſion to be a very probable one. But 
there is one fact on which I think reliance may mort 
hfely be placed, and that is, that after the ſhip had 
poken with an EI frigate in the morning, and had 
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learly.underſtand from the Engliſh of- 


nind, it is quite impoſſible that he ſhould not have 
nade more particular inquiry, in order to aſvertain, 
or the intereſt of his employer, 


whether he was in a 


e near ſome other French ports, which he muſt know 
be interdicted. This would have been the natural 
ndud, if a doubt had really been entertained ; and 
could ſcarcely be queſtioned, that the Engliſh fris 
ae was fully competent to give the neceſſary infor- 
— 1 ooo te 61 
ol. v. gs after 


\ 
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bas to determine, whether the- preſentation! m = 


Ex: jþ coaſt ; that on the next day they ſaw a pro · 


whilſt the maſter aſſerted it to be the French coaſt, and 


I might happen, that nothing was viſible but a pro- 


er what land it was.” If a doubt exiſted in his 


roper courſe for Nenter; or, whether he might not 


pren can be received as credible. The excuſe i 


$53 
The 
Aponts. 


cont — 


eat Ach, 


the Trench coaſt.“ Is that a ſufficient reaſon ?—or is 


prudence, as to make it almoſt impoſſible, that the 


CASES DETERMINED IN THE: 


after the veel had been brought to, and-warned in th 
morning, as ſoon as the Engliſh cutter was ont of fight, 
ſhe was again put round to the French coaſt, and was 
found in the evening by another Engliſh cutter ſteering 
a courſe directly into the bay of Havre ; and when 
the maſter was aſked © how he came there, the eu 
anſwer is, that he wanted to be better-acquainted with 


not the conduct of this veſſel ſo entirely at variance 
with all probability, and with all notions of common 


veſſel could be brought into ſuch a ſituation, but for 
ſome ſiniſter purpoſe. Even here again, I will no 
fay that it is abſolutely impoſſible, that the maſte 
may have acted in this very weak and fooliſh manner 
merely through extreme indiſcretion. But if the owner 
truſts his property to the care of ſuch a perſon, he mul 
be held anſwerable in ſome degree, for his pruden@; 
as well as for his integrity. If the maſter has acted i 
ſuch a manner, as cannot for the ſafety of other cale 
be admitted to proceed from juſtifiable ignorance, li 
principal muſt take the conſequences of his in 
The excuſe ſet-up is incredible in itſelf, and 1s x 
cally inconſiſtent with the maintenance of the bi 
ade, and I ben the claim. 


r Aerts 


On the cargo, 25 7 as dene for other * 
than the owner of the ip, the King's Advocate © 
tended—That the preſumption from the condud « 
the ſhip applied alſo to the cargo, ſince it was not 
be ſuppoſed that the maſter could have had any 
in the fraudulent deviation of which he now ſtood cn 
victed, but for the ſervice of the owner: of the . 
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On the other fide, Laurence and Robinſon, contended , 
That the preſumption, however ſtrong, was only a —— I 


preſumption of evidence which might be counteracted 
by other proof. That the maſter was not de'jure'the 


the Court could not find the ſame ſatisfaction in con- 
cluding the claim of the proprietor on the principle of 
legal reſponſibility, on which conſiderable ſtreſs had 


of the owner of one part of a cargo, there might yet 


quainted with the fraud, and who relied only on the 
general repreſentation of the voyage, and could not 
therefore be fairly precluded by the actions of other 


them, From this conſideration, it would appear how 
unfit the preſumption ariſing from the conduct of 
the veſſel alone was, to be preſſed beyond its juſt rate 
a3 matter of evidence, or to work a peremptory con- 
cukon i in ſuch . —fudgment reſerved. 


On the next for, Sept 5th. | 
Sir William Scott. This is a caſe in which I a 
taken ſome ſhort time to deliberate, being unwilling 


elfect of preſumptjon againſt this claſs of caſes more 
eſpecially, becauſe it is one in which the principle of 


of war, muſt be allowed to operate with ſome hard- 
ſhip upon neutral commerce; and becauſe it is a claſs 
of caſes, on which the Court has little authority to 
reſort to, but has to collect the law of nations from 
ach lources, as reaſon, ſupported in ſome fight de- 

82. gree 


agent for the owner of the cargo; and therefore that 


been laid in the ſentence of the ſhip. That, allowing 
the ſuppoſition of a fraudulent colluſion on the part 


be other owners of other parts, who were not ac- 


individuals, as creating concluſive preſumption againſt | 


to preſs with any degree of unneceſſary ſeverity, the 


law, though unqueſtionably built upon the juſt rights 
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Tbere is à preſumption alſo in ſuch cafes, that this b 
the owner of the cargo; becauſe although it is not at 
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was induced to make this deviation from ſome finiller 
intention; and I may be warranted to preſume, that 
all this would not have been reſorted to, hat. is 


been attempted ; fince there is ſcarcely any other ads 
' quate motive which can be ſuppoſed to induce a maſter 


- ences ; and the only queſtion can be as to the eilt d 
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hve by the pa les el anbei apppvrits Nile 
In the preſent caſe, it is now to be aſſumed, that the 
' ſhip was taken in a courſe to Hevre. I collect iht 
from the ſtrange and incredible account of the niaſter 
which, I have already ſaid, in my opinion, catinat be 
true. It is to be inferred alſo, I think, that te mater 


the ſervice of the cargo. It has happened in the 
Mlockade caſes, that excuſes have been ſet up fron. 
want of water and proviſions, or from other oce- 
fions ; but when the Court pronounces theſe excuſes b 
de not real, a preſumption neceſſarily ariſes that it vn 
for the delivery of the cargo, that ſach u fraud hul 


to hazard the intereſts of his veſſed; the moch 
which he has affigned being demonſtrated to be fik 
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done with the knowledge, and at the inftigation, d 


impoſlible thing that maſters may be guilty of bars 
try, it is not a natural conduct, nor what is grit» 
xouſly to be ſuppoſed. Theſe are, I think, juſt infer 


the preſumption arifing from them, whether it ſuul 
exclude all contrary averment, or whether k ful 
operate only as matter of evidence, in concutre® 
with other prook, as to the guilt of the intention. Þ 
mult undoubtedly bind the owner; but the queſtio 
ts, whetlier it ſhall do fo or conclufee}} 
and whether the party ſhall be let in to prove a @F 
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will not ſay that the fact may not exiſt, that a maſter | 
ſhould commit a barratry in a caſe of this kind; but ———— | 
[think myſelf juſtified in holding that the owner can. e * 
not be admitted to go into proof on this point, on 
account of the fraudulent abuſe to which ſuch & li. - 
berty muſt inevitably lead, ſince it would be perſeRly 
eaſy at any time to ſet up the pretence, and equally im- 
poſſible on the other ſide to detect it. For what would 
be the ordinary teft ? Letters ſent to correſpondents 
power of the parties, and capable of being made, az 
their pleaſure, a complete recipe for a ſafe traffic with 
a blockaded place. When this conſequence is duly 
weighed an one fide, and when it is conſidered on the 
other, what few inducements a maſter can have to go 
to any other port than that, at which his charter-party 
binds him to deliver his cargo, and particularly to a block- 
aded port, itappears to me, that leſs injuſtice will be done 
by adopting this rule, than by permitting the freighter 
to diſtinguiſh, by external and collateral evidence, tho 
deſtination of his cargo from that of the malter. _ 
It has been argued that the maſter is not the 
repreſentative of the owner of the cargo. Certainly 
he is not, to that extent, and in the ſame direct man- 
ner, in which he is held to he the repreſentative of the 
owner of the ſhip, On that account, in ſome caſes, 
was pure, the Court has given the party the benefit of Fils 
ts dſtin8ion ; for inſtance, where the voyage bn 
before the knowledge ot the blockade, and where the | AN 
maſter, on being warned, has appeared to have been Wok) 
atuated only dj a perſonal obſtinacy and perverſeneſr. 
in purſuing his eogrſe to the place of his original diſtin» |... , | 
don. That is a caſe where the intention of the owner is 
| 2 296  adrpitted | E 
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Ae, admitted to be pure, where nothing ſtands againſt it in 
1 - limine, where there is no queſtion of fact, whether he 
" 2809. Vas conſentient to the fraud; and where, if he wa 
affected at all, it could only be by the ſtrict legal prin. 

ciple, that affects the principal by the conduct of 

his agent. Here the blockade was perfectly well 
known to all parties at the time of ſhipment, and 
therefore the queſtion is raiſed, whether the owner wa 

not conſentient at firſt, and whether the condu of the 

maſter is not demonſtrative evidence that he was fo. 

In my opinion the effect of all juſt preſumption is againſt 

him; ſince there could fcarcely be any inducement to 

lead the maſter to commit ſuch a fraud, contrary to the 
inſtructions and intention of the owner of the cargo. 
Conſidering the infinite danger of admitting the ſhip 

pers to diſtinguiſh their purpoſe from that of the maſter, 

I feel myſelf obliged to hold, that it is ſufficiently proved 

that the ſhip was going to a blockaded port, for the ' 

purpoſe of delivering the cargo, and with the know 

ledge of the proprietor ; and that the cargo is legally | 
involved in the ſame penalty as the ſhip. 
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se a, Tus was an American ſhip and cargo, takin e on 3 
a voyage from America to the ** of Here, in 
— violation of the blockade of rn | 


of a contingent - 


deſtination as 6 


Ane ican veſſels, 
defeated by the 25 J UDG MENT. 


ob inaey and Sir William Stott.— This ** 2 of with PRE ci 
u rle- 

wee. of the eras in 15 Dent of tht claimant, which are 
mater, er "IS 18 8 Ee. IT 4 ö. 
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not entitled to the praiſe of a fair and ingenuous pro- 
ceeding. It begins with this fact, that though the ſhip — 
was intended to go to Havre, all the oſtenſible papers 
bear a deſtination for Embden, to which port the veſſel 
was not to go in any event, unleſs all the ports of the 
Channel ſhould be in a ſtate of blockade. It is im- 
poſſible to maintain, that it is a juſt repreſentation of 
ſuch a voyage, * to deſcribe it to Embden and a mar. 
tet; when Embden was the very laſt port to which 
the veſſel was to reſort. Yet all the public papers'are 
made out for Embden, and it is only in private letters 
that a deſtination to Havre is avowed z with regard to 
which, it is to be obſerved, that it depended very much 
on the diſcretion and good faith of the maſter, whether 
the letters would be'produced or not. In ſome cafes 
it has appeared, that the maſters of American veſſels 
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have very improperly conceived themſelves to be under 
no obligation to produce ſuch papers, which they con- 


ſider as private papers, and as not belonging to the ſhip. - 


In all events it muſt have depended very much on the 
good faith of the maſter, whether he would have pro- 


duced theſe concealed papers or not, andthereare,Ithink, - 


circumſtances that ſhew it not to have been the diſpoſi- 


tion of the maſter to produce them in the preſent caſe. 


It muſt be inferred, and indeed admitted, that the 


notification of the blockade of Havre had been re- 
ceived in America. To all the general rules of ob. 
ſervance of a blockade duly impoſed, the ſubjects of 
America are undoubtedly bound equally with thoſe 
of other countries. At the ſame time looking to 
the great diſtance at which they are placed, and being 
unwilling to preſs, with any degree of hardſhip on the 
a convenience of commerce, the Court has held, 
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that ſuch a liberty would place it jn the power oſ the 


in the papers, and that it ſhould be moſt explicitly 


Cbannel. I muſt obſerve alſo, that there is leſs room 
for excuſe in this inſtance, ſince it is ſtated to have been 


2 few days before the capture, She was coming up 
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even where the blockade of a port in Exrope has been 
notified in America, that the merchants of that Country 
might ſtil} clear out conditionally for the blockaded 
port, on the ſuppoſition that before the arriyal of the 
veſſel, a relaxation might have taken Place, But as 
to the line of caution to be obſerved in this ſtate of 
uncertainty, the Court has always expected that the 
inquiry ſhould be made at ſome of the Britiſh ports in 
the Channel. | It could not be, that ſhips ſhould be 
permitted to reſort to the ports of the blockaded Coun, 
ty for this information, ſibce eyery ane muſt perceive 


enemy to determine the continuance of the blockade, 
The ports of the bleckading Country are certainly the 
proper ports for inquiry ; and it would not be toe 
much to expect, that this precaution ſhould be noted 


enjoined on the maſter and ſupercargo in their inſtruc, 
tions, to obtain the information, that might be neceſlary 
to fix the deſtination, at ſome of the Briifh ports in the 


the univerfal impręſſion in America, at the time of ſal· 
ing, that Havre was under blockade. There could have 
been ſcarcely a doubt as to any relaxation of the block: 
ade; and therefore it became incumbent on the partic | 
to ſend out their veſſel with more particular caution, 

| The ſhip failed, and appears, evidently, to have 
purſued a voyage for Havre, not only by her 
courlg, but alſn by a letter put gn board, at fea, 
by a French privateer, direfted for Havre de Grath 
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maſter, is the repreſentation which be has given 
what paſſed between him and one of his Majeſty's 
ſhips, that on being hailed by a King's ſhip, he an- 
ſwered that he was cleared for Embdgn, but was going 
to Havre, if not under blockade, and that he wag 
permitted to proceed. Could this have been the 
whole of that converſation, or can this be a fair ac+ 
count of it ? The King's ſhip, on being informed of an 
intention of going to Hevre, would have jmmediately 
endorſed the uſual prohibition on the papers. It is 
morally impoſſible that the converſation could bavs 
ſtepped ſhort in dis manner, or that the maſter ſhould 
pot have been warned againſt proceeding to Hevre, 


und with very imperative effect. The other witneſſes, 
who are the mate and the ſupercargo, make no men- 


tion of Havre in their repreſentation of this converſae 
tion. According to them, the anſwer was, © that they 
were bound to Embden.”* If their account is to be 
believed, it will very conſiderably affect the maſter ag 
to his veracity, and will alſo. fix upon him a 
relation of his duty. in not ſtating the whole truth 
ks deſtination, But does it not go farther, jor re 
theſe other witneſſes alſo, as parties. to the fraud, 1 
they heard this repreſentation, and did not correct it | 
more eſpecially, ſince one of them is the /upercargy, | 
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to be taken as privy to the fraud on the Britiſh cruizer 
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and that it was the intention of the ſupercargo not to 


ted to ſtultify himſelf in this manner by the pretended 


aſcertain the truth of the fact. The owners of the vel 


It was the duty of the ſupercargo, and of the offices 


maſter nevertheleſs kept the ſhip's courſe to Hur, 
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to the ſubſequent part of their repreſentation, via. that 
they were afterwards met by another Britifþ cruizer, 
the Pluto, and were told © that they muſt not go to 
Havre, but that they might go to Fecamp ; that the 


but that he was in a continued ſtate of intoxication 


have permitted him to go into that port.“ 

The maſter himſelf ſays, that he was intoxicated; but 
if ſuch an excuſe could be admitted, there would beter. 
nal carouſings in every inſtance of violation of blockade, 
The maſter cannot, on any principle of law, be permit 


or even real uſe of ſtrong liquors, of which, if it were 
a thing to be examined, the Court could in no inſtance 


have appointed kim their agent, and they muſt in lay 
be bound by his imprudence, as well as by his fraud 
As to the cargo, the ſupercargo ſays, © that he would 
not have ſuffered the maſter to go into Havre, bu 
he had taken no ſteps to ſuperſede him. It would 
be a dangerous doctrine to hold, that a maſter in: 
ſtate of intoxication might be permitted to go n 
for the blockaded port, and that the ſupercargo ſhould 
lie by, and then come and plead the intoxication 
the maſter, and exculpate himſelf, by ſtating a mere 
intention to diſpoſſeſs him, and to ſteer another court: 
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concerned in the navigation of the ſhip, to have di- 
poſſeſſed the maſter of the command in ſuch critic 


circumſtances, Here was a veſſel dyly warned 1 
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go into Havre, yet the maſter in a continued ſtate | 
of intoxication refuſes to alter his courſe. I cannot 
think that it would have amounted to any culpable 
a& of diſobedience, or to any thing like mutiny, to 

have reſiſted the command of ſuch a maſter, in ſuch 
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condition, and to have given a proper direction to 
the voyage. Inſtead of that, the ſupercargo ſuffers the 


veſſel to proceed in this interdicted courſe, and relies 
only on a ſecret intention of his own mind, to diſpoſleſs 
the maſter before he actually got into Havre, without 
being able to ſhew any one ſtep taken for that purpoſe. 
Looking at the whole caſe throughout, and recollect- 
ing always the fraudulent ſuppreſſion of the original 
voyage, I am of opinion that, if the inſtructions had 
been much more clear, on the part of the owners, 
than theſe are, they could not have been allowed to 
weigh againſt the actual conduct of the maſter. It 
would be the eaſieſt thing in the world to put on board 
inſtructions perfectly —— and unobjectionable; if 


they alone could be ſufficient to exonerate the owner 


from the penalty attending the miſconduct of the veſ- 
ſel, by imputing it to the mere barratry of the maſter, 

there would be an end to all means of enforcing a 
blockade. I am of opinion that the owners of the 
ſip muſt be concluded by the conduct of the maſter ; 
and I think that the Intereſts of the cargo are alſo im- 
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Joint Copture— b was a caſe of j joint capture, on evidence chlefy, 


E 7...) but involving a queſtion of law reſpeQing the, 
Dai thimofa King's ſhip, to ſhare in a capture, made hy 

abt, fun the Trimmer privateer, on the ground of being in fight, 
.. only, without an affirmative averment of the fad of 


Joint 1 


-  JupomenT. | 
Sir William Scott. This caſe has bern not {mpro, 
perly deſcribed to be a queſtion of credit; a charadr 
which can by no means be faid to be peculiar to the 
preſent cafe, ſince it belongs almoſt univerſally to the 
| whole claſs. No ctaſs of caſes is. better ſupplied wit 
witneſſes on both fides, each ſet generally ſpeaking 
up to the full exigencies of their cafe. We find then. 
ſecing not unfrequently over capes and headland, and 
| fometimes over whole iffands, and ſpeaking nevertheeh 
to facts ſo ſeen by them, with as muck preciſion, a i 
they were matters of the pureſt and moſt abſolute a 
monſtration. The Court has generally to perform td 
unpleaſant taſk of diſcufling the credibility of ſuch wie 
peſſes, and of deciding on which of the two accounfi 
can moſt ſafely rely. A queſtion of law, howeyer, by 
deen introduced into the argument, on which it maj 
not be improper for me, in the firſt place, to fay a fey 
words. It is oþſerved that the claimants, in joint capturs 
have only pleaded the being in /ight, without aſſerting 
that they were in cha; 4 it is contended, . thay iti 
neceſſary to plead and prove that they were joint chafert 
16 well 0 lathe were in Ag The manner in whic 
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mon COURT or ADMIRALTY, | 
the facts are alleged, would, I think, bn be 


calm, and a part of the evidence goes to ſupport thut 
fact. But I conceive that the law is not hid 
down in this repreſentation, as applying to the caſe of 
King's ſhips. They are under a conſtant obligation to 


not to be preſumed, and therefore, from the mere 
circumſtance. of being in fight, a preſumption is ſufſ» 
cently raiſed, that they are there animo capiendi.. In 
the caſe of privateers, the fame obligation does not 
exit, The law, therefore, does not give them the 
denefit of the fame preſumption. Ships of this de- 


ſcription go out very much on ſpeculations of private 
adrantage, 


which, combined with other confiderations 
which do not lead to the ſame inference, as that which 
the law conſtructs on the known duty impoſed- on 
King's ſhips. _ A privateer is under no obligation to 
atack all ſhe meets, but actes altogether on views of 


gage in every conteſt ; and, therefore, the preſump- 


fad, the mere preſence would, I think, be ſufficient 


ſiructive joint captor. Having diſpoſed of the que- 
ſtion of law, I come now to compare the credit of 
the witneſſes. The witnefſes whom the Court is al- 
ways diſpoſed to hear in the firſt inſtance, and ts 
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were in chaſe under the diſadvantage of an almoſt entire FE 


attack the enemy wherever ſeen; à neglect of duty is 


private advantage. She may not be diſpofed. to en- 
tion does not ariſe, in any inſtance, that the is profent, 
anime capiendi, A contrary route, if proved, would 
defeat the chim even of a King's ſhip. But if na- 
thing appears, on one ſide or the other, as to that 


to entitle the King's ſhip to the character of a con- 


iow it gives the greateſt degree of credit, are my | 
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I ern, of the captured crew. 80 much is the Court in the 
—— habit of looking to their teſtimony, as the foundation 
wt of its deciſion, that I believe there is. no inſtance, in 

Which a claim of joint capture has been eſtabliſhed, on 
the evidence of the aſſerted joint-captor alone, and / 
for the reaſon to which I have alluded, that there is 
ſcarcely any caſe, that might not be ſo proved; fince 
It is a matter of common obſervation, in cauſes of thi 
deſcription, that many perſons, who are in general re 
ſpects perſons of apparently good moral condud, 
will, from conſiderations of private intereſt, or fron 
feelings of good fellowſhip, or from ſinular ideas of 
honour, not ſcruple to ſupport at any lengths the cauſ 
of thoſe with whom.” they have been aſſociated. The 
teſtimony of the captured, it is true, may ſometimes be 
liable to the imputation of being induced from vanity 
to repreſent the ſurrender as made ts 4 King's ſhip, it 
preference to a privateer, in order to ſave their eredi, 
and under an expectation perhaps that they fhall . 
ceive rather more indulgent treatment. There may 
therefore be ſome little bias on this fide alſo, agauſ 
which the Court will be on its guard; though in tit 
preſent caſe there is but little room for this vanity, 
ſince it cannot be denied that the privateer was alone 
fufficient to effect the capture; there was therefore u 
glory loſt, no vanity to be ſaved. Making all dut 
| allowances, however, on this fide, the Court will ft 
find reaſon to conſider them as the leaſt objectianall 
witneſſes that can in ſuch caſes be produced. It wil 
be unneceſſary to travel through all the objections, thi 
have been taken to the imputed contradictions in tht 
evidence in ſupport of the claim. It will be ſufficient; 
to ſay, that I think they are fatisfaRorily cleared av3 

5 137444 = Uwe 9 6 a - 


eo a © of ww in ot @ as. cn tor ww an moo non non ant a> /,, 


9 


—=ET RR ESESSROFEESERS TH ETERSSLSPTERSEESEST 


HIGH COURT OF ADMIRALTY. 


by the obſervations that have been made on the other 
fide, The depoſitions of the three witneſſes examined 
in preparatory all repreſent the Higſar to haue been in 
fight. In ordinary caſes, the Court looks with great 
attention to their evidence. It is taken almoſt imme. 
dately after the capture, and before the paſſions of 

the witneſſes can have. been embarked in the diſpute. 


Theſe all ſupport the claim of the King's ſhip ; but in 


this inſtance their teſtimony has been expoſed to ſame 
degree of deduction, from the conduct of the King's ſhip, 


in diſpoſſeſſing the actual captor, and taking the 


priſoners into their cuſtody, a practice highly im- 
proper, and never to be mentioned in this court with- 
out an expreſſion of diſſatisfaction. To have put ſome 
perſon on board to take care of their intereſt, would 
haye been perfectly correct; but to diſpoſſeſs the actual 
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captor, who is in ſome meaſure become the agent for 


the claimant, is on 'many grounds irregular ; and it 
does, in this inſtance, expoſe the king's ſhip to no 
inconſiderable diſadvantage, from the objection, that 
the witneſſes who ſpeak moſt effectually in their fa- 
your, have been out of their own hands, and 
ſpeak therefore perhaps under ſome degree of undue 
influence. Amongſt the ill conſequences of ſuch a 


proceeding, may be reckoned, the irritation with 
which this diſpute has been carried on to a plea, in 


which many things are introduced, to which I ſhall 
not think it neceſſary to advert, The main queſtion 
is, whether the Huſar was in ſight ? The three wit- 


neſſes who have been examined in preparatory, cor- 


roborated by the teſtimony of a fourth, the boatſwain 
of the: veſſel, all depoſe, '** that ſbe was,” and with 


dueling of circumſtance detailed in their evidence, 


which 
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— ceulled to the fact. Theſe witneſſes were peifons: in 


but aſſent to the remark, that they art, for n 
reaſon, entitled to rather more credit ;; ſince tie m 
ture of their employment, and the reſponſibility of 
their ſituation, would naturally excite greater attention, 
It would alſo afford more opportunity and leiſure, and. 
call upon them to be more particular in the obſervation 
which they made, that they might be enabled to give 
a ſatisfactory account of their conduQ to their em- 
ployers; whilſt the attention of others, in an inferior 
ſtation, would be more taken up in the ſervice'of the | 
veſſel, and in obſerving the ſhip which was more in- 
mediately cloſe to them. In ſupport of the claim of 
| the king's ſhip, there are the captain, the "ſecond 

captain, the Heutenant, and the boarſwain, ef the | 
captured veſſel, who are, I think, entitled i ſome ' 
advantage in point of credit, on the grounds which 
I have ſtated. There is alfo a ſpecies of exidence to 
which the court is in the habit. of paying greats 
zention, the documentary evidence of the logbook of 
the-prize, which mentions- ** the fight ee 
«© in the morning, which appeared to be a-frigate.” 
An objection has been taken to the order in which 
tis entry appears to have been made z but I he 

examined the book, and do not find: that there is ny 
thing to weaken the effect of the inference which # 
derived from it. There are then four witnelſes, and 
chis record. What is the evidence on the other fide? 
The teſtimony of witnefles rather more in mr 
| cenainly, from on board the prize; but they =* 
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HGH COURT OF ADMIRALTY, 
that their credit is on that account ſomewhat did. 


vitneſſes, reſpecting whoſe teſtimony, in oppoſition to 
afhrmative evidence, it is become a known rule of law 
not now to be diſcuſfed, that they are, teteri: paribus, 
to be heard with leſs attention. Even bey admit, that 
they had ſeen the Hur, and at the time correſpond- 
ing with the entry in the log-book, and although tb 
(id not ſee her afterwards, ſhe might poſſibly be viſible 
to other perſons on board. There are beſides five re- 


one, on which they agree with the laſt witneſſes, in ſay. 


which they dilagree with the whole evidence in the cauſe, 
viz. as to the time of capture, t haf it was made at half 
5ſt twelve” whilſt all the other evidence clearly ſhews 
it to have been about three o'clock in the afternoon. 
This, I ſay, is gf clearly ſhewn from the concurrent 
teſtimony of the French witneſſes, and the log-book 
of the captured ſhip; and if I ot lay my hand on 
that fact as a demonſtrated fact, there is no fact in 
the whole caſe on which any reliance can be placed, 
e allegation given on the part of the privater, 
de ſtates the capture to have been made at | 
half paſt twelve. This afſertipn i is laboured, not only | 
in the; allegation, but alſo in the teſtimony of the 
laſing witneſſes, and in Ke p Tivateer's log- books 
— L find this repreſent Centradleted by all che 
renc witneſſes, even thok 
f the priyateer, 1 2 
wſtake; and one which 
dlour over the whole cale 
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niſhed, beyond what could be attributed ſolely ta mer 
inferiority of condition, They are beſides negative Soph 


leaſing witneſſes from the privateer, who ſlate two facts, IN 


ing,“ that there was no ſhip in fight ;” and a ſecond, on 


. nn immaterial a fact, at leaſt in the' ces 
a— Cccption ef the parties themſelves, as their counſel 
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by would now repreſent it. On the interpolation 
which is to have been made in the log 
book of the privateer, I ſhall forbear to obſerve. fa. 
ther than to ſay, that there are appearances, which 
- might induce a ſuſpicion that ſome alteration, hat 
taken place. At any rate, when I ſee ſuch; grab 
inaccuracy, oppoſed to the combined teſtimony of al 
the witneſſes from the captured ſhip, which is not © 
be ſet afide on the mere evidence of releaſing witnells, 
T think I am bound to pronounce for the claim of the 
Huſſar. The only remaining queſtion relates to call, 
which I ſhould certainly have given, if it had not ben 
for the conduct of the king's ſhip, in diſpoſſeſſing the 
actual captor of the prize. This is on many ground, 
| as I have already had occaſion to obſerve, a rep 
henſible practice, and may have led to a great deal d 
the irritation with which this cauſe has been conteltes 
It may, indeed, have been the ſole cauſe of this li 
gation, becauſe, if the French witneſſes had told ther 
ſtory when produced by the actual captors thew 
/ ſelves, there could ſcarcely have been a foundationfr 
the reſiſtance, that has been given to the claim of the 
Huſſar. 1 am of opinion, that the king's ſhip bat 
in this conduct receded from the right of coſts, whid 
otherwiſe would certainly have been given. 

On reconſideration, the Court directed the expent 
an both ſides to be deducted out of the p απꝰ e 
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THE CHARLOTTE, 13 1 
I was 2 queſtion reſpecting a quantity of cop- Fe TR 
per in ſheets, taken on a voyage from Stockholm oe ens 
5 as the property of mar- ' 
chants in Sweden. | 


On the part of the Captor, the King's Amara; 
tended That this copper was to be deemed contra- 
band, more particularly under the terms of the Swediſh 
reaty (e), by which the ſupply of all manufa8ured 1, y.y 6g 
articles, immediately ſerving for the equipment of ſhipe . . 
of war, was prohibited. By the certificate of inſpec- 
don which was now returned, it would appear © that 
« one part of the copper in qugſion was fit for the ſheath- 
ing of ſhipping although the fame return ſtated, that 
mother portion was doubtful, as to its fitneſs for that 
uſe, and that the remaining part was not fit for that 
purpoſe.” The quality of theſe latter parcels, how- 
erer, will not be material, fince if any part is of the 
(deſcription of contraband, it will affect the whole ſhip- 
ment, being the property of the ſame perſon. | 


On the part of 'the Claimant, Laurence and Swabey - 
untended That this was a queſtion of conſiderable [Ea Bee: 
mportance to the trade of Sweden, although the pre- 
ent quantity in diſpute was very ſmall, not more than 
"mee tons. That it could not be ſuppoſed that the 
pulation in the Sruediſb - treaty was meant on either 
ce to prohibit the exportation of articles of Stuadiſb 
able, farther than the intereſts of the belligerent 
try were likely to be affeQed by them; that it 
ould not therefore be intended to comprehend any 
der copper than ſuch as was fit for the pyrpoſes of 
12 26008 We SL 
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not concluſive ; it would be proper to ſet in oppoſition 


this copper was peculiarly aſſorted for the uſe of cop. 


; only queſtion would be, whether this was ſheet ap 


| n ERIE. 


ordered from them but of two (/pecified_) dimenſions; 
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war, That the certificate of theofficers of the Dock 
yards did notſtate any part of this copper to bepeculiarly 
adapted to naval but © that the whole wik fi 


for all the ordinary purpoſes to which copper is uſualh 


applied.” That as to that portion which was reported by 
them to be fit for ſheathing of ſhips, their opinion wa 


to it a certificate which was now introduced from the 
managers of the Swediſh Copper Company, ſtating, thi 


perſmiths ; that copper for ſheathing of ſhips was never 
and that this copper was not fit for that e 
3 Reply, the King's. Advacate contended-—That the 


per (a), or copper in a manufactured ſtate, ſerving iu 
the equipment of. ſhips of war. It by no means #þ 
peared that the ſheathing of veſſels was the only pad 
purpoſe for which the exportation of: copper was ib 
tended to be prohibited, ſince it was an article uſe 
in various other branches of nayal equipments Bu 
if any part was liable to be conſidered as contraband 
it would affect the whole quantity. The- opiniod d 
the, Swediſh Copper Company was not preduceghle, # 
being not on oath ; it was beſides very apparent bo 
little credit was due to it, ſinee it averred that ou 
the copper was fit for the ſheathing af veſſels, ; 

the conrar was now ce b the lh pre 
his Majeſty's dock ſe ae 
deen referred... 


—— ** * ſt. n 
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HIGH COURT or ADMIRALTY. * =_ 


JUDGMENT, | 85 — 
Sir William Scott. —If it is - contended on the net 

part of the Crown, that copper in ſheets, though * „ 
not adapted to the ſheathing of ſhips, is contraband 
under the treaty, it is a queſtion that may be of con- 

fiderable importance, and one that I ſhall certainly di- 

rect to ſtand over for further conſideration. The de- 

cree which I arn' diſpoſed to make at preſent is, to con- 

demn tliat part which is reported fit for the ſheathing of 

veſſels; farther than that I ſhall not go. In ordinary 

caſes, the rule is, that one article of contraband-quality 
vill affect all the parts of the cargo on board belong · 
ing to the ſame proprietor ; but this is a new caſe, re- 
ſpecting the conſtruction of a treaty, on which a dif. 
ference of opinion may have been entertained. I ſhall 
therefore not apply the 7ald rule to this caſe, but dire& 
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the undiſputed articles to be reſtored. The other par- 
cels of copper which are reported to be of a doubtful 
qulity, mult be reſerved for farther conſideration. 
— — | 
THE PRESIDENT, WII Isa. „ 


Tus was a caſe of a ſhip taken on a voyage from National chare* =» 
the Cape of Good Hope to Europe ; and claimed for nada. 
Mr. J. Elnyie, as a ſubject of America. It appeared ggg gg, 
that he had been a Britiſ6 born ſubject, who had gone Hope, reje@ed— 
to the Cape of Good Hope during the laſt war, and had jor ey 
been employed as American Conſul at that place. 


In ſupport of the claim, Laurence and Robinſon con- 
tended—That the c t vas entitled to the moſt 
favourable conſtruftion of his caſe that was conſiſtent 
vith the rules of law. That he was a Britiſb born 
ſubject, who had ſettled at the Cope; and though he 
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5 place. 
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had borne the character of an American Conſul, whilſt 
that ſettlement was under Britiſb poſſeſſion, it appeared 
that the Duich Government had ſince refuſed to admit 
him in that character, from which it might be inferred 
that he was conſidered at the Cape rather in his hoſtile 
Britiſh character, than as an incorporated Dutchman. 
That his veſſel had been, during the year preceding the 
preſent voyage, hired by the Eg/t India Company to 
carry troops to India; that ſhe had been in that em- 
ployment recognized as an American veſſel, and wa 
now coming in that character, in the ſervice of Britiſh 
merchants, under a licence from the Britiſh Govem- 
ment. That the claimant was, beſides, entitled to be 

conſidered as a perſon ſettled there, during Britiſh pe 
en; and as affording evidence of an intention to re- 
move, fince there was a letter on board, written to his 
correſpondent at Embden, in which he directs him *to 
ſell the ſhip, and remit the proceeds to him in America, 
where he hoped to be in a few months.” It v 
prayed on this point that proof might be permitted to 
de given of his removal. 4 


»* +» x» a vr > = 2 = > > .&+ 


Or the other fide, the King's Advecate contended— 
That he could -be no otherwiſe confidered by the 
Court, than as a refident merchant of a \Dutch ſet· 
tlement. This . ſhip failed ſo late as March 1804, 
nearly twelve months after the breaking out of the 
war, and left the owner till reſident there in his 
Dutch character. That there was no caſe in which an 
intention to remove, after a. reſidence ſo long conti- 
nònued, for nearly a whole year after the breaking out 
of the war, had been allowed to be averted, and 
no overt act of removal chm to have taken 
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Hic COURT OF F ADMIRALTY. 


Jup@MENT. 4 


Sir William Scott.—The Cdurt muſt, [ think, fur- 
tender every principle on which it has aQted, in con- 


ſidering the queſtion of national character, if it was 
to reſtore this veſſel. The claimant is deſcribed to 


have been for many years ſettled at the Cape, with an 
eſtabliſhed houſe of 'trade, and as a merchant of that 


country. The ſhip was purchaſed by him of an Ame- 
rican owner; and ſtill continued to be documented as 
an American veſſel. It has appeared, I think, in 


other caſes, to be the diſpoſition of the Ameri- 


can Government to confer the privileges of Ame- 
rican navigation on veſſels occupied by their Con- 
ſuls in foreign ſtates. That Government has, undoubt- 
edly, a perfect right to grant ſuch a privilege for the 


place, and muſt be taken as a ſubject of the enemy's 


purpoſes of their- own navigation ; at the ſame time, - 


that this country is alſo at liberty to apply, what 


ve conſider as the more correct principle of the 
law of nations, ſo far as third parties are concerned. 


Some ſtreſs has been laid on the ſervices in which this 
veſſel had been employed, and in which ſhe was engag- 
ed at the time of capture under a licence, which is 
ſaid to amount to a recognition of her American cha- 
ratter. Any deſcription that is given of her in that 
licence, muſt depend entirely on the repreſentation of 


the parties, and if that is not true, it will not avail to 


affeft the principle of law, that would be otherwiſe 
applicable to the veſſel in her proper character. 
Such a 
lowed to weigh in any 


caſe of veſſels coming under a 


licence, whenever a queſtion has been raiſed as to 
the real character of the owner, or as to the fact of pro- 


3 4 
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as it is called, has never been al - 


maſter of the 


CASES DETERMINED. IN THE- 
The perty, This circumſtance, therefore, is immaterial. I 


e is next ſaid, that the claimant i is entitled ta the benefit 

E hog zun, of an intention of removing to Philadelphia in a few 

months. A mere intention to remove has never been 

held ſufficient, without ſome overt act; being merely an 
intention, reſiding ſecretly and undiſtinguiſbabiyi in the 

breaſt of the party, and liable to be revoked ever, 

hour. The expreſſions of the letter, in which this 

intention is ſaid to be found, are, I obſerve, very weak 

and general, of an intention merely in futuro. Were 

they eyen much ſtronger than they are, they would 

not, be ſufficient : Something more than mere. verbal 

declaration, ſome ſolid fact, ſhewing that the party is 

in the act of withdrawing, has always been held ne 

ceſſary in ſuch caſes. Nothing of that ſort is averred. 

The Court is therefore under the neceſſity of conſi- 

dering this gentleman as a merchant. of the enemy's 
country, and — the ſhip, CP 

| — to c 4 
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TH CHARLOTTE, Wirr. | 
Tet of e. Tens was a caſe. of intereſt, aſſerted on the part of 


ure made by a 


private hip of his Majeſty's ſhip the Euridice, in a capture made 
de anached by by the hired armed revenue. cutter the Duke of Terk, | 
Free 8e. on a ſuggeſtion, that che cutter was placed under the 

The lack of ber command of the Exritice, S 


being /o attached 


eee nnn 


Condemnati lung 
as droits, the 
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On the part of the Admiralty.—It was ſubmitted, that 5 The 
the Cutter was put under the command of the Euridice, e A 
2 2 ſuperior veſſel on the fame ſtation, but that ſhe -. 

was not attached as a tender. That the capture was OY 
made whilſt the maſter was not on board, and therefore, 
that the Prize mult. be condenined as a droit of Ad- 


miralty. 


JuDaMENT. 499 

Sir William Scott. —The 3 which miles 0 on hs 
capture of this, veſſel. is, viz. Whether the actual captor | 
can be confidered as commyſſioned, and as commiſſioned 
in ſuch a manner as to entitle the King! s ſhip to take 
an intereſt in the prize. The capturing veſſel was a 
revenue cutter, and, according to the practice of the 
preſent and laſt war, commiſſioned with a letter of 
marque. | The policy of employing ſuch veſſels in this 
manner is, I believe, a modern uſage, ariſing out of 
the exigency of the public ſervice, which has particu- 
larly required the uſe of ſmall veſſels: of this kind. 
They have been allowed to take out private commits . 
ſons, and if thoſe commiſſions are properly executed, 
they will enure to the benefit of the parties till they are 
ſuperſeded ; and Jam not diſpoſed to think, that the 
a of the veſſel in. the manner alleged would 
we the effect of ſuperſeding that commiſſion. It 
tappened that the maſter was not on board at the time 
of capture; and on that account no claim is made for 

ie veſſel herſelf, but for the Euridice, as. the veſſel to 

Fhich ſhe is repreſented to haue been attached ar @ fen. 9 
ww. lt is ſaid that ſhe was commanded by a lieute- N 
nant of the Euridice; but by what reafoning that can 1 
made out 1 am. 3 Jabs to Conceive, be? CE 


7 


EE ' that there was any ſuch perſon as the lieutenant of the 
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that every order was addreſſed to the maſter, and there 
is no circumſtance appearing that leads to a ſuppoſition, 


Euridice on board. The claim for the King's ſhip 
zs given, in virtue of a ſeizure faid to be” made 
by this weſſel, as a tender; and in order to ſupport © 
that averment it muſt be ſhewn, either that there 
has 'been ſome expreſs deſignation of her in that 
character by the orders of the Admiralty, or that 
there has been a conſtant” employment and occu- 
pation, in a manner peculiar to tenders, equivalent to 
an expreſs deſignation, ande ſufficient to impreſs that 
character upon her. The former ſpecies of procf 
would undoubtedly be moſt defirable, but no ſuch 
deſcription by the Admiralty is averred. She is not 
deſcribed any where as a tender; in terminii. Then 
what is there in the mode of employment? I ſee 
| ing in the orders to diſtinguiſh her from any other 
ſmall veſſel that might be aſſociated with a King's ſhip * 
to act under ſuperior command, but not as a tender, 
Im of opinion; therefore, that there is no ſufficient 
foundation to induce the Court to conſider her in the 


capacity of-a tender (a). She is not ſo recognized in 


— 


_—— 


7 (a) ince the decifin of the Court of Admiralty in the caſed 
the Mclomane, Colat, ſu ra, page 41, againſt the competency of 
2 ſhips, on home to © or adopt tenders ' manned 

Frans thele tommy n Set e 
original commiſſion of the ſhip, to take prizes for the benefit of the 
King's ip ſhip.—A fimilar queſtion has been diſcuſſed before the 

Lo: of Appeal, ar to the offi of fuch a prasice in the V 
| Indies, on the claim of the Aletgavenny to ſhare in the capture of 

Curacoa, in virtue of the preſence and co-operation of a tendet 

o conflituted, and ſent out to cruize by the captain of that ſp» 

without the intervention of any public authority. Wben the 

Court of Appeal decided againſt the claim. —The iſland of C 


HIGH COURT OF ADMIRALTY, = 23 


terms by any authority proceeding from the Admiralty; 

neither is the nature of. the ſervice impoſed upon her 
ſuch, as to induce a ſuppoſition that ſhe muſt have ben 
i» conſidered by the Admiralty. As the maſter was 98 
not on board, the legal intereſt in the capture will not 

enure to the private captors under their commiſſion ; 

but it muſt. be condemned as a droit of Admiralty, 
e | 


THE LIESBET VAN DEN TOLL, Hs T. 
National charae- 
Tus was a queilion reſpecting the national character —.—. 


of a fiſhing-adventure, carried on by a native {wing trade of 
Dutchman, who had become by demicil a ſubject of rum © 
Pruſſia, and had purchaſed the veſſel, formerly a Dutch 
veſſel, in February, at Embden. It that he had 
fince been employed in fiſhing off the Durch coaſt, hav- 
ing ſold his cargoes to Exgliſs ſhips, and having once 
or twice reſorted to Dutch ports, not for the purpoſe of 
a dad... ha 


Jop r. 

— appears 10 mas tharthis caſe lh | 
rery favourably diſtinguiſhed from that (a) of yeſter- 
day, where there was reaſon to believe, from the evi» 
dence of the mate, chat the maſter had delivered his | 
argoes in Dutch ports 3 although that circumſtance |; 
ve altogether ſuppreſſed. by the maſter. in his depo- 
ton. That fact, conneRed with the original character 
of the veſſel, and of the maſter, ſeemed to the Court 
© mount to 2 caſe of Dutch occupation nl the vs 


(a) Jonge — Krom, conlnaed gk o 0. 
9 | . was. 
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October toth, 


2 Dutch character. He might unqueſtionably have re. 


2 Prufſian ſubje& by domicil only, but of ſeven 


am diſpoſed to hold that he would not. It was open 


| fiſhery in his Pruſſian character; he was allo af l. 
berty to ſell his cargees at ſea, as he appears to have done, 


of that kind. The only circumſtance that can nie 


dered, and treated with peculiar lenity and fotbear 
83 5 > 1 
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was on that ground condemned. Here the occupation 
is certainly much ſlighter. It is not denied, that a 
native Pruſſian might have engaged in ſuch an adven. 
ture, without drawing on himſelf the conſequences of 


ſorted to the Durch coaſt for the purpoſe of fiſhing; + 
as. it is indeed not unuſual for fiſhermen to frequent 
very diſtant ſhores. Then the only queſtion will be, 
whether this man, being a native Dutchman, and 


years continuance, and not having recently taken i 
up for any purpoſes. connected with' the preſent wa, - 
would be differently affected by this employment. 1 


to him to go to the coaſts- of Holland to carry off hit 


in every inſtance, to Britiſh veſſels, who have lately been 
very numerous on the coafts of Holland, and might be 
expected to furniſh a good market for commodities 


a doubt is, that he appears to have reſorted to the Tex! 
for bait, It is ſaid- that this, though in itſelf a Chght 
circumſtance, affords no immaterial indication of the 
Dureh character, and of the Durch origin of this en- 
ployment. But I am not prepared to fay that this ci 
cumſtance alone, unconnected with any Kabits of 
delivering his cargoes in the Dutch porti, wilt be 
ſufficient to affect him with a Dutch character. 'To 
hold otherwiſe would, I think; be to preſs the doc 
of occupation rather too rigidly, againft 2 claſi 
caſes which has uſually been very favourably cdu 
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HIGH COURT OF ADMIRALTY- 
THE COMET, Avans. 5 1 


Tann was caſe of a 5% e 
captured by the French, and fold in a Spaniſh in. cas on 
or, aſe a condemnation had paſſed in the Courts Mya," 
of France. Marie and A- 
x ria, ſupra Pro- 

1 - - hibiitonon the 


part of the new= < 


On the 101 of the Captors, the Kings Advocate tral country as 
contended—That the preſent caſe was diſtinguiſh. —_ 
able from the Henric and Maria (a), by this circum- eve Os. 
ſtance, that the Government of Spain had aQually of fu 
prohibited the ſale of veſſels ſo ſituated in Spaniſh ports. 
That all the reaſoning which was drawn from the ac- . l. . 43. 
quieſcence and ſanction of the neutral ſtate, in former 
caſes, would therefore fail, and that this muſt be con- 


lidered as an illegal transfer, 


On the part e Crap ic wi faid, That aha 
prohibition alluded to had not Wed till after the tals T: 
of this veſſel. Cad a | > 


JobenUT. 188 

Sir William Scott. There is, 1 thick, dg 
evidence to ſhow that the argument raiſed on 4 ſup- 
poſed contravention of the law is not founded 
on fact. The ſale paſſed by public auction, which would 
ſearcely have been going on after ſuch a practice had 
deen prohibited by jon. There is, beſides, 
the certificate of the Britiſh Conſul, ſtating the pro- 
hibitien to have been ſubſequent to this ſale: It will 
therefore not fall within the range of the principle on 
Vlich the diſtinQion haz been raiſed. | * 


0 | [ | 
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The this circumſtance, the caſe comes exactly under the 
. authority of the Henric and Maria, in which this 
, Court pretty ſtrongly intimated its opinion, as to the 

correct principle of law, at the ſame time that it found 
itſelf bound by the current of former practice to re. 
ſtore, That caſe has, I underſtand, been argued be. 
fore the Lords of Appeal, and is now waiting for the 
Judgment of that Court. Till the opinion of the ſy. 
perior Court is I ſhall adhere to the fame 
courſe of deciſion, and reſtore the veſſel. 95 


N not * 


en- THE APOLLO, KazsDabr. 

Blockade of T. was a caſe of a ſhip proceeded againſt for 1 
Dieppe-—Excuſe breach of the blockade of Dieppe, after: having 
— had due warning noted on her papers. In the depo - 
— fitions, the maſter and all the other witneſſes appeared 
—— to have ſaid, © that the maſter on being warned, d. 
tained. clared that he was bound to Dieppe, and could 2 $8 
any where elſe, and that if he could obtain a fair 
wind, he ſhould run into eppe; and his condud 

was repreſented as conformable to this declaration, in 
hovering on the coaſt of Dieppe. An affidavit wat | 

now offered, an the part of the maſter, complaining 
that his anſwer to the i np, 4 

rectly taken; and that he had never made ſuch | 


IT ON pas 
SO NO gi 


r ea aa ͤœ a 3a as ot is DM ac =. 


ba, my A mm „ _ 27” a "© a) ww 


s # g 
7 4 „ 
- 


HIGH COURT or ADMIRALTY. 257 
The 


On the part of the Captor, the King's Advocate ob- A 
jected to this affidavit being received, obſerving, that 
no notice had been taken of any ſuch miſunderſtand- * 
ing till the 6th of October, a few days before the hear. 
TIAL 5 16H 7 v4 


beer. l 

Sir William Scott. The firſt —9— which I have 
to determine is, how far the depoſitions can be taken 
to contain a true repreſentation of the facts. If they 
cannot, the Court undoubtedly will be under the 
neceſlity of reſorting to ſome other ſource of infor- 
mation. An affidavit has been offered on the part af 
the maſter, complaining that he has been very greatly 
miſrepreſented in theſe depoſitions z but I am of 
mplaint comes in a manner which 
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opinion that this co 
does not entitle it to be received by the Court. It is 
a very lenient mode of adminiſtering juſtice, that pre- 
vals in theſe Courts, to take the evidence, in the firſt 
inſtance, only from the captured, 1 
in the preſence of the agents of the parties, before 
the commiſſioners and actuary, whoſe duty it is t0 

ſuperintend the regularity of the preceeding, and to 

protect the witneſſes from furprize, or miſrepraſent · 

ation, When the is taken, each ſheet is 
afterwards read over to the witneſs, and ſeparately fign- 
ed by him, and then becomes evidence common to 

both parties; it being very rarely permitted to the | 
tor to produce any evidence. The principle, 
Nictefore, on which the "evidence is N 
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come a duty moſt preſſing on the — of the 


—.— | Court, to inſtitute the moſt acctirate'enquity into dhe 


= grounds of ſuch complaint. In this'cafe nothing 6f the 


N-. rage Ras N 51a HH . pn 


mr 


- overruling all the evidence that has been taken in the 
ſolemn manner already ' deſcribed. -I'"think I an 


ſiven diredted bythe Court ——— 
We pps 


ion there? 
; words of the maſter.” r 


kind has been done; but when the cauſe is opened, and 


the depoſitions are read, then ſomething is produced in 
the form of an affidavit, which is to have the effect of 


bound to reject this affidavit in toto, and I cannot bit 
conſider it as an unjuſt imputation (a) on thoſe who 
have the functions of the Court, for the purpoſe of 


taking the evidence, delegated to them. Thin | 
am to confider the caſe on the repreſentation which 


the maſter and the other witneſſes have wien. k 
appears that the veſſel failed ignorant of the þlock- 


Nene 


n a eee 


Actuary. before wham the depof tion 
their proceedings in the maſter's afidarit, 
the King's Advocate that the interpreter, Mr. 
made an affidavit, ſtutiug ee 
German interpreter, under the cnmiſſionera of the Court a 
Portimouthy and that be had n a 
man. Hane | darn, a, Jer in Suntec, 
A 1338 pod | 

b d pe 

1 a . 1 and . 


. 


were affidarits from the cap tain and o cers of the 
— eee 
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HIGH COURT OF ADMIRALTY. 
but ſhe was duly warned, and the maſter does not ſay 


what has been obſerved on the part of the claimant, 
that ſuch a warning might be allowed to be received, 

at firſt, with ſome hefitation, and that it would not be 
the diſpoſition of the Court to take advantage of any 
haſty expreſſions uſed in the moment of ſurpriſe. If a 
fooliſh declaration was made, apparently idle and with- 
out a perſevering obſtinate intention of carrying it into 
execution, it would, I think, be a harſh exerciſe of the 
rights of war to preſs ſuch a haſty declaration to the 
difavantage of the maſter, and more eſpecially to the 


meaſure to his diſcretion, But if ſuch a declaration is 
made, and accompanied by ſuch circumſtances as 
impreſs on the mind of the Court a conviction, that 
the maſter was perſiſting i in a ſerious determination 
of acting agreeably to it, the captor is not bound to 
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cution; it is ſufficient that he had made a deliberate 
declaration, accompanied with ſuch facts as induce 
the Court to believe, that he really intended to 
carry it into effect. It is ſaid that a maſter, in 
uch a ſituation, would be under much diſtreſs and 
difficulty to determine where he ſhould go. It may be 
ſo; but he could be under no doubt, as to his ne- 
gative duty, as it may be called, that he was not 10 

into the blockaded port. It muſt be clear and obvi- 
ous to him, that the neighbourhood of the blockaded 
port cannot be conſidered as the fit locus deliberandj 
for his future. plans. If the Court was to admit that 
a maſter — lie to, and call a council of his own 
thoughts, ar of thoſe of his creyr, in ſuch a place, the 
gs of blockade could no Jonger exiſt u any pur 
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forfeiture of the property of others entruſted in ſome ' 


wait till he proceeds to carry his deſign into exe. 


VOL, v. poſe, 3 


that he did not underſtand the warning. I accede to —— - 


border 10, 
1804. 
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poſe ; he would ſtay, in all caſes, until an oppor: 


| Ontober I th, 
1804. 


pronounce this veſſel guilty of a breach of the blod 
| ade, and conſequently ſubject to condemnation. 


tunity offered of ſlipping into the interdicted port, 
It would be practically inconſiſtent with the exerciſe 
of this right of war to hold, that the blockading 
force is bound to ſtay by him, arid wait for the 
reſult of his deliberation in this ſuſpected place. On 
the contrary, his firſt duty is obvious, fuge litur; that 
neighbourhood is at all events to be avoided. He i; 
bound on the firſt notice to take himſelf out of an 
equivocal ſituation, and if he obſtinately refuſes and 
neglects ſo to do, this Court will hold, till it is cor. 
rected by the judgment of the ſuperior Court, tha 
ſuch a conduct will amount to a breach of the block- 
ade, and ſubject the veſſel to condemnation. Then 
what is the fact? The maſter declared, according to 
the depoſitions of himſelf, and of the other witneſſes, 
not only © that he my go, which it is ſaid would 
be the ſame expreſſion in German, as © that he ought * 
to go, ” but alſo that © he will ge“ to Dieppe, and after 
due warning he is ſtill found near the ſame place, 
with the ſhip's head towards Dieppe. Taking thi 
repreſentation to be true, as I am bound to do, it 2 
pears incredible to me, I confeſs, that he ſhould, as he 
now aſſerts, have acted in this manner, without any i 
tention of going into Dieppe. If, however, it is poſlidi 
that this aſſertion can be true, I have only to lame! 
as I have abundant occaſion to do, the folly and oblb 
nacy of maſters, who will place themſelves in ſitu 
ations, which it is impoſſible for the Court to admit! 
be innocent, without breaking down all the rules, c 
which alone the principle of blockade can be fu 
tained. On theſe grounds I feel myſelf obliged" 


KARASA 


HIGH COURT OF ADMIRALTY. 


KARASAN , Yeusse. 


Hls was a caſe on a monition, calling on the maſter 
and owners of a Gibraltar privateer, to bring in the 
account of ſales and the proceeds of a ſhip and cargo, 
captured in October 1797, and carried into the iſland 
of Sardinia (a). On the part of one of the owners 
of the privateer, a releaſe was brought in, and it was 
prayed that the monition might be ſuperſeded as 
2gainſt him, and that he might be diſnnfſed, on a ſug- 
geſtion ** that he had ſettled with the claimants, ac- 
cording to the proportion of initereſt which he held 
in the privateer; that he had actually paid 5250 dollars, 
and had obtained a releaſe and acquittance of all far- 
ther demands from the maſter, acting for himſelf, and 
under a full power of attorney, given for that pur- 
pole by the owners of the cargo.” 


In opprſition to this prayer, The King's. Advocate and 
Arnold contended — That the party alledged to having 


% : 1 


— 


(4) This caſe aroſe on the capture of a Tuniſian Veſſel, taken in 
Oaober 1797, and carried into Sardinia. A ſuit was firſt inſtitu- 
tued in the Admiralty Court of Gibraltar, calling on the captor, 
to proceed to adjudication, but the caſe was pronounced not to be 
within the juriſdiction of that Court. Proceedings were then 
commenced in the High Court of Admiralty, and a moniton iſſued 
the'4th of May 1804, citing the maſter of the privateer to pro- 
ceed to adjudication, and calling on the ſeveral owners and one 
ſurety to ſee proceedings. On the ſame day a farther monition was 
alſo decreed againſt the owners” of the privateer, and againſt one 
ſurety, ® to bring in the proceeds of the ſhip and cargo. + 
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for that purpoſe, delegated to the maſter, and with a di. 


Admiralty.—When the intention of the claimants to 
apply to the High Court of Admiralty was firſt inti. 


as much protection as the Court could afford him, 
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given the releaſe was not competent to releaſe a = 
owner of a privateer, from the general liability which 
——— upon him, and which might, in many 
inſtances, . extend far beyond the amount of = "_ 

POS MALIN: | g 


* 1 | pb 


On the other fide, Laurence contended—That the 
releaſe was as full and comprehenſive. i in its terms 
as it could be made; it was given in the names of 
all intereſted in the clan ,and under a ſpecial authority 


rect view to the preſent proceeding before the Court of 


mated, the party had expreſſed a wiſh to make imme 
diate compenſation. He was entitled therefore, to 


from the readineſs which he had ſhewn to ſatisfy the 
demands of juſtice, by a voluntary and early reps 


1 


JuDGMENT. | 
Sir William Scott.—The queſtion for the * 


ation of the Court is, whether this petſon can be 
diſmiſſed from being a party in the ſuit; not whether 
he ſhall be decreed to pay the money, ſince the merits 
of the cafe are not at preſent before me. It is not 
denied that the ſuit muſt proceed againſt others, and 
that ,/ome perſons may be held liable to coſts and: da 
mages, for the acts which have been committed by 
«the Maſter of the Privateer ; but it is contended that 
this part omer is entitled to be exonerated and releaſe! 
from all farther La Seed in virtue of a IO 12 
6 
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HIGH COURT OF ADMIRALTY. 
leaſe] executed to him by the claimant. I will, not 


no enter into any diſcuſſion of the validity of the re- 


leaſe, in reſpect to form; perhaps the objectian o 
that point may not turn out to be material. Suppoſing 
the caſe to ſtand free of all objections of that kind, 
1 am of opinion that the releaſe cannot avail, to ex- 
empt this perſan from being held a party to the ſuit, 
to which all the owners of 2 Privateer are, in the firſt 
inſtance; able, and not merely for their own ſhares 
reſpedtively, hut for the total amount of what. may be 
awarded againſt the mall. (2)—The foreigner, who exe- 
cuted this releaſe on payment of a-ſhare, was probably 
ignorant of this extenſive protection which the law had 
given him. He likewiſe has à right to call upon them 
all, not, only for reparation, but alſo for all the infor- 


mation in their poſſeſſion. It is ſaid that the infor. 


mation hich can be derived from the anſwers of this 
perſon, ag a party to the ſuit, may be obtained from him 
as a witneſs . Undoubtedly it might, if the Court could 
diſmiſs him from all farther obſervance of juſtice, and 
render him a perſon wholly unintereſted, but that is 
more than I think myſelf. authorized to do. 

The Court rejected the prayer for the diſmiſſal of 


parties ho had not made any return to the monition. 


(a). 80 in Lend Gt decifions of the Lords, of Seſfian, of 
Scotland, oth eb. 1655, in the caſe of Prariz- v. Martin, v. 2, 
p. 319. The prayer of certain part owners to be diſtilled on pay- 
ment of their reſpective ſhared, was over-tuled; and t wii held 
that all the owners of a privateer are reſponſible) conjunciiy and 


caſes on prize queſtions, which appear to have been agitated on very 
juſt principles, and may be confuſed with advantage, more bſpe. 
cally with reſpect to the practioe of thoſe times, 
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leverally in. foligum. In that colleQion.of Reports may be ſeen many = 


\ 


= . 13th NOSTRA DE CONCEICAS, CuxHA. 


Amelioration, a Ten was a caſe of a Britiſh veſſel captured by 2 


Sale wider m — Dutch privateer, and carried to the coaſt of Africa, 


ee irm. and there ſold to the preſent claimant, a ſubject of 


without condem- 


nation, allowed: Portugal, without having been brought to legal ad- 


"underthe circum- 

Rances of we . judication. The ſhip was decreed to be reſtored to the 
that fuck altow- former owner. An application being made on behalf 
continued. of the neutral purchaſer, that he might be allowed the 


amount of ſums laid out upon the veſſel. 


The Court obſerved—In a caſe like the ali 
where the invalidity of the title might not be known 
to the Portugueſe purchaſer, I ſhould be unwilling that 
he ſhould loſe the benefit of any money which may 
have been actually expended in the improvement of the 
ſhip. I am the more inclined to make an allowance 
for amelioration in the preſent caſe, becauſe it is per. 
haps not quite clear that the Dutch captor did not take 
his-prize to ſome place on the coaſt of Africa, where 
ſomething in the form of a condemnation might paſs, 
though not in any Court regularly conſtituted for that 
purpoſe. If there ſhall appear to have been any actual 
amelioration, therefore, I ſhall dire& the Portugueſe 
purchaſer to be reimburſed:”- At the ſame time neu- 
tral merchants muſt obſerve, that this is an allow- 
ance which- the Court will not think itſelf bound to 
continue, after the invalidity of theſe titles has been 
ſo generally made known by the decrees of this Court, 


8 and of the Superior Court 00 If perſons will accept 
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ſhips in this manner, after ſuch a notice, it muſt be at 
their own peril that they proceed to lay out money 
upon a title ſo notonouſly invalid. 


THE BETSEY, Winrenwy. 


Nis was a caſe of an application made to the Court 
on the part of a claimant who had taken the goods 
on bail at an admitted value, to have the bail reduced 
to the actual value of the goods, on a ſuggeſtion that c 
the ſale had not produced ſo much, as the ſum at which 


they had been appraiſed. 


* 


Court. There ſeems to be no pretence for this ap- 
plication. The party took the cargo not merely as a 
middle man, as he has been defcribed in argument, 
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to the amount of 
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who was to be employed to ſell to the beſt adyantage - 


for the uſe of the jus habentium.—lIt was to the claim- 
ant himſelf that the goods were delivered at his own 
deſire, and at an agreed value, by which the amount of 
the intereſt in diſpute was completely concluded. If 
the value had proved much greater than the appraiſed 
ſum, the captor would have derived no benefit from the 
increaſe. The ſpeculation in that event would have 


been advantageous to the claimant only; he would 


have brought in no more than the appraiſed value. 


The adventure being unfavourable, the fame valuation 
v4 muſt 


_—_ | CASES DETERMINED IN THE 
_ The . muſt be adhered to, as equally binding dgain/t him, 1 


BrT5EvY. 
rn 2 have no heſitation. in rejefting this prayet, and 
13:4. coſts (a). 6 


— 
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(a) So, as to /aivage cc. in the Jonge Baſban, Slegtin, 17th l. 
18c6,in which a proportional ſalyage had been decreed. The owners 
had taken the cargo on bail, at an appraiſed value. An applica. 
tion was afterwards made to the Court to reduce the rate of lalvage, 
on a ſuggeſtion that it exceed d the net proceeds; owidg to the 
expences GOIN the fale. 


Ile Court . the Petition. 


So, in the Gra-f Berifirf April 3, 1$05.—TIn reſpe& to th 
expences attending the ſale of a cargo taken on bail by the clum- 
ant; and eren condemned, it was objectetl on the part of the 
claimant that the Regiſtrar and Merchants had refuſed to allow 
certain charges made for warehouſe room, and expences Attending | 
the ccnverſion of the property. But the Court overruled the bb. 
jection, obſerving, J can have no heſitation as to ,pny expences 
incurred after the property was taken on bail; The captor cannot 
be liable to any ſuch charges. It was a free ſpeculation on the 
part of the claimant to take the property at ar! appraiſed wle, 
with all the charges attending it. As it appears that a ſum of 
18c ol. has been retained in the hands of the claimant; under te 
pretext of this objection, I ſhall over-rule the ſes and decret 
intereſt to be paid for the moe ſo detained. , 


— 
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#15 was a caſe on the national character of the mur ce. 
claimant, under the particular cireumſtances of —Liceacy to » 

this tranſaction, and on the effect of a licence granted . 1 a 
to Mr. Ravie, of Birmingham, for the importation of d eee 


tet ſhipments 
certain goods from Holland into this country.“ The mate by bica in 
queſtion was, whether it could operate to protect a my's country, as 
ſupment made by him, in perſon, in Holland, and- * country. 
under papers defcribing the firm of his houſe, as 
«* Ravie and Co. of Amfterdam.”) * 


On the part of the Captors, the King's Advocate and 
Ritinſon.—The effect of the licence can extend no 
larther than to protect a ſhipment, made for the ac- 
count of Mr. Ravie in his character of an Engliſh 
merchant, It was a licence to import in the character 
of a Britiſh merchant, and could not enure to protect 
a tranſaction conducted by the perſon himſelf in Hal. 
land. as @ merchapt of Holland, and in the characton 
rather of an exporter from the country of the enemy, 
than merely as importer into this country. Mr, R. is 
ſewn in the evidence to have been preſent in Holland; 

and though it is ſaid that he was there only on his way 
rom the German fairs, it no where appears what wat 

the particular nature or duration of his reſidence in 
Holland, He had a known firm at Amſerdan, to 
vhich letters were addreſſed, and his buſineſs is ſtated 

by himſelf « to be catried on by his acenT in An. 
'erdam, except when he is there himſelf,” It may 

be true that he has an extenſive eſtabliſhment at Bir- 
azbam; but if he has at the ſatne time a commercial 
.cſtabliſhment 


Jones Cc az. Eſtabliſhment in another country, his tranſactions muſt 
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be referred reſpectively, as to their national character, 
to the country in which they originate. In this tranſ. 
action he appears to have been conducting his concerns 
under the protection of the Dutch Government, and 
as a perſon incorporated in the commerce of Holland. 
Under theſe circumſtances he muſt be taken as 2 
Dutch exporter of theſe goods, rather than as the 
Britiſh importer, and the licence granted to him in 
the latter character, will not extend to protect his in- 
tereſt in a ſhipment made by him in his former capa. 
city. The deſcription of the property, in the bills of 
lading is, beſides, at variance with the terms of the 
licence, which empower him © to import, &c. certain 
articles, being his property; whereas the | goods are 
ſtated in the bills of lading to be coming for the account 
aud riſk of Mr. Berry of 1 | 


- as ws Xo 
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On thepart of Mr. Ravi Laurence referred to the 
affrdavits that had been brought in on the part of the clain- 
ant, and contended—That- Mr Ravie was not to be 
conſidered as a merchant of Holland; that the ſhip- 
ment had been made by him on his return-from the 
German fairs; that he had not any eſtabliſhed domial 
in Holland; that there was no ground to impute to 
him any other national character than that of a Brit 
| merchant, in which character he had been before 
known in this Court, in tranſactions originating in hi 
houſe of trade at Birmingham. On the ſecond point, 
reſpecting the diſagreement of the property with the 
terms of the licence, it was that the goods wer 
actually coming on the account and riſk of Mr. Ravi 


Gince it was a part of his agreement with the perſon 
12 Tufts 
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HIGH COURT OF ADMIRALTY. 


ſham, that Mr. Ravie ſhould guarantee the goods | 
until their arrival in a Britiſo port. 


JUDGMENT. 

Sir William Scott. This queſtion ariſes on the 
claim of Mr. Ravie, deſcribing himſelf as © Ravie of 
Birmingham,” for certain goods coming to be import- 
ed into this kingdom from Holland under the autho- 

rity of a licence. In all caſes of this kind, the terms 
of the licence muſt be conſidered, as the only autho- 
rity under which the goods can be imported by a Bri- 
iþ ſubject from the enemy's country; and I may 
here obſerve, that it would not be the diſpoſition of 
this Court to narrow the operation of ſuch a licence, 
more eſpecially under the ſevere preſſure which the 
commercial concerns of Britiſh merchants have ſuſ- 
tained from the war. Mr. Ravie appears to be a per- 
ſon engaged very extenſively in the manufactures of 
this country, in the employment of our artizans, and 
in the export and import trade of the country; and it 
will be to be lamented, if exertions ſo laudable and ſo 
proſperous ſhould meet with any check from the ef- 
ſects of war, But if ſuch a misfortune ſhould have 
befallen him, I need not ſay, that it is out of the 
power of this Court to afford relief againſt the neceſ- 


fary concluſions of law. The province of this Court 


can extend no farther, than to pronounce, whether 
the tranſaction comes fairly and adequately within the 
terms of the licence, under which alone it can be ſup- 

ported. | 
The licence "was granted to. Mr. Rovie to im 
port certain 200ds, being his property.” On the 
queſtion relating to the property, conſidering the terms 
an which the goods are now [tated to have been ſhip- - 
ped 


- 


nnn 
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PEN ped: « for Mr. Berry, due af abror of Mr. Rovirdus 
ing the voyage, I am diſpoſed to bold-that/this peo, 
News 30th, viſion of the licence, which refers to the deſcription «f 

_ property, has been ſufficiently complied with. But i 
appears, that Mr. Rævie was not only che importer, 
but the exporter alſo z that he was perſonally preſem 
in HoJhand ſuperintending the ſhipment according ty 

the evidence, as it is how explained, in the ſame mm 
ner as any other merchant of that country would ham 
done, So the maſter deſerides him in the addition 
affidavit which has been permitted to he introduced 

What is it that the broker does, on being employed 
by the maſter to procure a freight? He goes (6 
Mr. Ravie, as a man would go to a known merchant 

of this place. Mr. Ravie appears to Rave been the 

pper. He contracts with the broker, and is'te 
ſcribed in the charter party as © Ravie andCo-t- 
chants at Am/terdam. ”» Am1 chen at liberty to ſq; 
that this is a tranſa&ion which comes Auitly/ withi 
the terms of the licence, or that it Is 'lawfullfor wy 
individual to engraſt the character of Dutch export 
on a licence granted to him as a” Briiiſd nietehat 
to import? If it could be ſhewn that the m 
any neceſſity, or any conſideration of policy; ch 
required ſuch an mdulgence, the U 
be, that it ſhould be preſented to the view ol the Go 
vernment, at the time when un 
and then permiſſion to that extent miglit be inſertod i 
the terms of the licence itſelf. Without fuck u de, 
claration of the intention of Government. <fo#® u 
Court to apply the licence to the protectzon df auch v 
tranſaction as this is, would be, I think, to carry it far 
beyond the fair conſtruction, which the terms in 
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rant vill bear. 14 r from to Mr. Ra. 
t any:improper motive in this .affair. A breach uf 
tive allegianoe it could: not be, as Mr. Ravir does 
not appear to be a native ſubject of this country. 1 
vill go farther / and: Jay, that there does not n- 
pear to have been an intention on his part, uf 
violating any duties which he owed to this Coun- 
by. „The, motire was, I :dare ſay, merely com- 


ves Kr A* 
ae 
A 


Now. zelh, 


nercial, and, perhapa, within his apprehenſion off 


rhat was ꝓetmitted to him under the terms: of hir 
grant. But, I fear, that this is hir expoſition only, and 
not one which the law will allow me to entertain. If 
tado with the enemy is generally unlawful, it is not 
in the power of this Court to admit it, beyond the de- 
gree which is fairly deſcnibed in the terms of the li- 
cence. The hardſhip of the caſe has been 
preſſed, on à repreſentation that Mr. Ravie went to 
Holland only for the purpoſe of collecting debts, and 
on his return from the fair at Fantſort. The Court 
has looked anxiouſly into the evidence, to ſee on what 
ground ſuch an aſſertiom was founded; becauſe if it had 
appeared that this was a ſolitary inſtance of engaging 
in Dutch commerce, the Court would be induced to 
ſtrun hard to eſcape from the neceffity of 


that kind, does appear, indeed, in the affidavits 5 but 


ſtrongly 


pronouncing 
the property ſubje& to confiſcation. Something of 


of the perſons who make thoſe affidavits, I mult ſay, 


that they ſeem to know more of Revie's affairs than 
Ar. Rovie himſelf, 1 have looked into his affidavit, 
ind can reſpocting the particular pur- 
poſe of eollefting debts. All chat Se:ſays is, . that 
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fixed compting-houſe in the enemy*s country, will na 
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fame mercantile concerns.” Thoſe concerns might be 
all future arrangements. Without aſſenting to the 
principle, that a Britiſþ merchant could, with ſtrid 
propriety, go in any caſe into the enemy's country 


without the authority of the State, the Court might 


be diſpoſed to exert the utmoſt indulgence that could 
be conſiſtent with the rule of law, for the relief of ; 
perſon, who had found himſelf in the enemy's county, 
in tranſitu, merely, and for occaſional purpoſes only, 


not originally connected with this tranſaction. Bu 


when I look at Mr. Ravie's affidavit, I can find 10 
grounds for conſidering his eaſe as that of a ma 
merely ſtepping over the line of demarcation, and 
making ſhipments only for the purpoſe of collefting 
his debts. 

This brings me to the conſideration of Mr. Revies 
national character. It is not ſaid what is his natie 
character, but it is much inſiſted on that he is ſettled 
in this country, and engaged in extenſive manufac 
tures here. Mr. Ravie muſt know, and thoſe. who 
have ſtated his : caſe know perfectly well, that bu 
meritorious eſtabliſhment in this country, to the exten 
which I have ſtated, cannot be permitted to aft 
this queſtion. A man may have mercantile concem 
in two countries, and if he acts as a merchant d 
both, he muſt be liable to be conſidered as a fud 
ject of both, with regard to the tranſactions origin 
ing reſpectively in thoſe countries. That he has 10 


be deciſive: How much of the great mercantile col- 
cerns of this kingdom is carried on in coffee-houſss 
A very conſiderable portion of the . 
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ſineſs is ſo conducted. It is indeed a vain idea, that a 
compting-houſe or fixed eſtabliſhment is neceſſary ton 


make a man a merchant of any place: If he is there r 2 


himſelf, and acts as a merchant of that place, it is 
ſufficient ; and the mere want of a fixed compting- 
houſe there, will make no breach in the' mercantile 
character which may well exiſt without it. Mr. Ra. 
vie's own repreſentation is, that he went to Holland 
for the purpoſe of arranging his mercantile. concerns, 
and that he has for a long time carried 'on trade and 
buſineſs at Birmingham.” As to his buſineſs at Bir- 
mingham, I may diſmiſs the whole of that circum- 
ſtance, as what cannot admit of a doubt. The queſtion 
will ſtill remain, whether he is not alſo a merchant of 
Holland, in this particular. tranſaction? He ſays, 
„that he employs Mr. V. as his agent at Amſterdam, 
to receive letters, and that letters are n. to him 
there to Ravie and company at Am/ter This 
circumſtance has been contended to be l with 
the caſe of Mr. Portalis, who had agents at Bourdeaux, 
and at various other places, whilſt he himſelf was: re- 
lident at Neufchatel. But there is this diſtinction which 
has been overlooked, that Mr. Portalis did not appear 
to have been perſonally preſent at Bourdeaux ; he-might 
have agents in different parts of the world, but he him- 
ſelf was reſident at Neufchatel. If he had been himſelf at 
Bourdeaux, that fact might have made a very material 
difference in his caſe. What is the ſituation of Mr. 
Ravie in this reſpect? He ſays, “ that he has employed 
agents at Amſterdam except at thoſe times when he finds 
it convenient to go there,” which may be three or five 


mes in a year: At ſuch times I am to ſuppoſe that 
he 
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he did not employ agents, but branſacted His own by. 
> lineſs. What is meant by a nominal firm at that place, 
which I perceive in ſeveral paſſages of theſe affidavits, 
I am at a loſs to underſtand, ſince Mr. Ravie appear 
to have been as ſubſtantially employed in the trade of 
Amſterdam, as any other mercantile firm of that place. 
The character in which he ſtands before the Court, in 


this particular tranſaction, correſponds exaQly with | 
this view of his general connexion with that place. 


The charter-party is brought not to Mr. J. his agent, 
but to himſelf, and be figns it as a merchant of An. 


fterdam. It would, I conceive, be too much for me 
to prononnce, that this can legally be done; or, in 


effect, that a man may go to the Enemy's Country, 
as often as he pleaſes, under the authority of 2 


licence of this kind, and there act as a Dutch mer. 
chant, carrying on the export trade of that country. 
1 feel, I hope, as much as other perſons, for the 
difficulties under which the commerce of this country, 


and commercial men, may be placed by the events of 


war; but it is not in my power to bend the prin- 
ciples of law for their relief. If it is fit that ſuch relief 
| ſhould be afforded, it muſt be given elſewhere and 
by higher powers. This Court has no authority to 


exerciſe ſuch a diſcretion, but is under the painful ne: 
ceſſity of pronouncing this property fubjes | to con- 
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HIS was a caſe of a cargo of maſts 5 ſpars, taken 
"in a Lubeck ſhip, on a voyage from Riga to Nantes, 
being the produce of Rufſia, and claimed as the pro- 
perty of a merchant of that country. 5 


Laurence. Maſts, more particularly thoſe of the large 
dimenſions of the preſent cargo, are univerſally con- 


to the particular character of the port to which they 
are going. They are articles for military uſe, in a 
manufaCtyged ſtate, and ſtand in this reſpe&, on a dif- 
ferent footing from pitch, tar, and hemp, in regard to 
which, a general relaxation has been admitted in favour 
of merchants exporting ſuch, articles, as the produce. 
and raw commodities of their own country. M4 
have never been conſidered as within the range of this 
relaxation, unleſs excepted by particular ſtipulations of 
treaty. Between this country and Rufhia, a late aig 
has diſtin&tly provided a rule. of law for queſtions of 

contraband ; but that treaty will not extend to protect 
cargoes like the preſent, conſiſting of articles in their 
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ing country. It has been admitted in argument, in other 
caſes, that the ſtipulation of former treaties with Rufia, 
vith reſpe& to the carrying of contraband articles, re- 
zarded only the navigatian of Ruſſia, and was re- 


iricted to the caſe of Ruſſian produce and property on 
board Rufſian' ſhips. In' a cabs (a), in which that 


IE 


nature contraband, and not on board a veſſel of the export- 
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produce 
being on qo} 
a Ru an ſhip, 


not within tie 


On the part of the Captors, the King's Advocate and Proieftion of the 


Ri ffran treaty, 


ſidered as articles per ſe contraband, without reference 


(a) 8 | ] 
Botcher, ſupra, ' 
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Frohibitions to heir captains, whether of ſhips of wat 
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opinion that the late treaty could not be held to have 
introduced any alteration on that point, but that it wa 
to be conſidered as providing for the freedom of 


commerce, only, as connected with the navigation of 


Ruſſia, that is, on board Ruſſian ſhips. Indeed the 
whole tenor of thoſe articles of the treaty which relate 
to this queſtion will be found to refer to the ſituation 


of property on board Ryan ſhips. The proviſions 


on this ſubject are to be found in the third: and fourth 
articles, which clearly point to the immunities Ruſ 


ſian ſhips. The third article ſtipulates for the freedom 


of commerce and navigation ; that the ſhips of the 
neutral power may navigate freely to the enemy, &c.“ 


that the effects embarked on board the neutral ſhip: 


thall be free, with the exception of contraband of war, 


and of enemies* property. Then follows an enume- 


ration of contraband, excepting, however, © ſuch quar- 


. tities of the ſaid articles, as may be neceſſary for the 
- defence of the ſhip,” pointing, even in this particular 


enumeration, to the cafe of a, Ruſſian ſhip. In the 
concluſion of that article, the contracting parties enter 
into the moſt formal engagement to Kg Gt" 


or merchantmen, to take, keep, or conceal, on board 
their ſhips any of the articles which, in the terms of 
the preſent convention, may be reputed contraband." 

The tenor of ſuch an engagement relates entirely to the 
immunities and obligations of Ruffan ſhips; and it cannot 
be contended that any relaxation in favour of artele 


| per /e contraband has been introduced by this treatj, 


n ee with the navigation of Ruſs, # 
a 


4 Pre; 1 nn is - ll 


I” 


fn 2 %% ww a4... Om mx Feta. Rs 


'KuASSLER RAT WH EGTA 


HIGH COURT OF ADMIRALTY. 


on board Ruſſian ſhips. It will be ſufficient however, 
to advert to the deciſion of a late eaſe before the 
Lords (a), in which articles of a ſimilar kind, matt, 
on board a Swediſh ſhip, from a port of Rufſa to 
Cadiz, and claimed as the property of Mr. Schriboom; 
a Ruſſian merchant, and conſul for the Swediſh na- 
tion, were condemned and with coſts, in affirmance of 
the ſentence of the Court below. The preſent queſ- 


. tion, therefore, is a queſtion concluded in this Court, 


not only by the general principle of law, but by the 
expreſs deciſion of the ſuperior Court in a caſe ex- 
ally ſimilar, 


On the part of the claimants, Arnold and Robinſon. 
—[t may be material, in the firſt inſtance, to correct a 
poſition which has been aſſumed in argument, on the 
other fide, from an erroneous aſſertion of counſel, 
made in the Apollo, Botcher, (a) vin. That the former 
treaties with Ruſſia, on this ſubject, referred only to 
the navigation of Ruſſia ; that is to Ruffan (hips, If 
former treaties are conſulted, it will be found, that in 
all of them the fame or ſimilar terms are uſed : the 
treaty of 1997, article 10, expreſſes © commerter,” 
with exception of contraband ; the treaty of 1785, 
1766, © to come and trade freely with thoſe States, 
with the exception of contraband; the treaty of the 
2d December 1134, article 11. Aller Venir dul 
Commercer; in the late treaty, freedom of commerce 
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end navigation. The terms, therefore, of all the tred- | 


ties between the two countries, are perfecthy corre- 
fponding, and of the ſame import; and whatever 
the true conſtruction may be, it is not to be aſſumell 
| 4 2 that 


305 


The 


Cu AxLo rex. 


—— Ig 


Now. 16th, 
1804. 


- — — 


CASES DETERMINED IN THE 


that there has been any variation, or that the con- 


merce and navigation are to be inſeparably con- 


netted in the interpretation of the preſent treaty, 


merely becauſe the - privilege was confined to the 
navigation only, and to Ruſſian ſhips by former 


treaties. The fact is otherwiſe, the words of former 
treaties contain no ſuch limitation. It will be mate. 


rial to enquire then, what has been the interpaetation 
of thoſe treaties, and the practice under it. It may be 
fit, however, pxeviouſly to obſerve, that if a limitation 
had anciently exiſted, it would not be concluſive in the 
preſent caſe, inaſmuch as the claimant would be en- 
titled to the general principle, applicable to all caſes of 
contraband, viz. that articles being the produce of the 


exporting country, and as ſuch entitled to relaxation, 


are not deprived of the benefit of that relaxation, by 
being on board the ſhips of another country. This 
principle was much diſcuſſed, and deliberately an- 
nounced as the rule of law, in the caſe of the Apollo, 


- Botcher, in which a quantity of Hemp, in the ſituation 
of the preſent cargo, being Ruſſian produce and pro- 


perty, on board a Lubec ſhip, was declared to be never- 
theleſs within the protection of the relaxation, and re- 
ſtored to the Ruſſian claimant, If it could be ſhewn 
therefore, that all former treaties provided only for 


caſes of articles on board Rigſtan ſhips, it would not 
operate on the preſent queſtion, ſince the privilege 
being greater under the general principle of law, it 

can not be ſuppoſed, that Rua intended to admit of 


cloſer re/triftions than were applied to other nations. 


But there is no neceſſity to reſort to the benefit of this / 
Telery ation. The meaning of the older treaties, is belt 


illuſtrated 
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illuſtrate by the ancient practice which prevailed 
upon ſolemn diſcuſſion, in this Court and in the Court 
of Appeal, ſoon after the firſt treaty, which contains 
any reference to this ſubject, that of December 2d, 
1734. In the war of 1744, this queſtion came ſolemnly 
before the Court. The general inſtructions delivered 
to cruizers in that war (18 June 1744,) had declared 
malts to be contraband (a). In 1747, in the caſe of 
the Providentia, Boyſen, maſts, going from Riga to 
Breſt, Port Louis, Rochſort, Nantes, or Bourdeaux, on 
board a Lubec ſhip, but claimed by a Ryftan ſubject, 
were reſtored, and in a note now-extant, of the judg- 
ment of the Court, the queſtion was ſtated to be, 
whether naval ſtores, being the produce of the ex- 
porting country, were contraband, It was obſerved, 
that, by the exiſting treaty with Ruſſia, ſuch articles 
were not enumerated in the liſt of contraband articles, 
becauſe they were the growth and produce of that; 
country ; that although they had been declared con- 
traband generally, by the inſtructions of 1744; yet, 
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as thoſe inſtructions did not refer in any manner 


to the law between the two countries, as it ſtood pre- 
viouſly on the treaty, they could not be taken to have 
abrogated that treaty; conſequently, that ſuch articles 
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(a) 5 Art. © That all ſorts of fire-works, and things thereto be 
longing, as cannons, muſkets, mortars, petards, bombs, grenadoes 
faucifſes, pecrauſen, carriages, reſts, bandaliers, powder, match 
faltpetre, bullets, pikes, ſwords, head pieces, cuiraſſes, halberde 
horſes, ſaddles, holſters, belts, ſail-work, rigging, cables, cordage 
maſts, head, pitch, tar, hemp, together with all other equipage that 
ſerves for ſea or land, laden in Daniſb or Scuediſb ſhips, or ſhips be · 
longing to neutral countries,, and bound to the enemies country, 
Tre accounted contraband goods.“ | 
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were not to be deemed contraband.” It may be faid 
howerer of that caſe, that the hip (though the point of 
property ſcems to have been doubtful) was not clearly: 
ſhip of another country, and might be taken as a Raſſian 
ſhip, and in that view the caſe would not be applicable 
to the preſent queſtion. The caſe is cited chiefly to 
ſhew the manner in which the reaſoning upon thig 
queſtian, with regard to Ria, operated generally, 
From another caſe, of an earlier date, it will appear, 
that the diſtinction as to the ſhip was of no effect. The 
| caſe of the Vierge Mary, (Admiralty, 14 Dec. 1744,) 
was preciſcly in point, being a caſe of ſtaves and tim. 
per of other deſcription, and forty large maſts, on 
board a Dantzick ſhip, and going to France. The 
hip and cargo were reſtored in the Court of Admi. 
ralty. The caſe was appealed ; and the praſertim of 
the Appeal oa the part of the captor ſtated, ** thar it 
was a cargo conſiſting of naval ſtores, ma/ts, and other 

materials proper for ſhipping. But it ſeems that the 
lay on the treaty was fo clear, that this argument was 
not urged at the hearing. Farther proof was ordered 
of the property, and it was finally reſtored ; and in a 
note extant of that caſe, it is ſaid, that the point of 
contraband goods and the privilege of the treaty were 
not entered upon. It ſeems then to have been taken as 
too clear in the treaty to admit of argument. In a ſubſe. 
quent caſe—the Fortuna de la Mer. Sir G. Les ſpoke 
of it in theſe terms: The Vierge Mary turned upon 
the article of the treaty with Raſſia; and again, Sir 
Edmund Simpſon, © for the Vierge Mary, a Dantzich 
ſhip, with a Ruffian cargo, were reſtored on the 
- treaty.” The reaſoning of thoſe times-in which the 


-- queſtion firſt aroſe upon the theg recent Ripylation, 
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is to be taken under the general rule of conſtruction, 
as the beſt interpretation of the meaning of the treaty. __ 
By a view of theſe precedents, it will appear that the 
conſtruction which is now attempted to be put upon 
the preſent treaty derives no ſupport from the prac- 
tice of thoſe times. On the contrary, the authority of 
thoſe times is in direct oppoſition to the reſtriction now 
contended for, and affords a ſtrong ground of pre-. 
ſumption, that Riſia did not in this treaty mean to 
convey away any rights which had been before allowed 
to her trade, farther than the terms of the treaty ne. 
ceſſarily import. The treaty itſelf cannot be ſaid to 
make any ſuch renunciation. The articles on' this 
head are few in number, and are ſhortly drawn up. 
They ſeem in their obvious meaning to point equally 
to the intere/ts of commerce and navigation, referendo 
fingula fingulis. To conſider the terms as applicable 
only to the joint ſtate of Ruſſian commerce on board 
Ruffian ſhips would be a harſh conſtruction, i in point 
of language, and ſtill more ſo, with regard to the 
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equity of the benefit which is the object of the con. 


tract. To limit the privilege to caſes of Riſſan car- 
goes on board Naſſian ſhips alone, would be to reduce 
the number of ſuch cargoes without any aſſignable rea» 
ſon in law or policy. But it is ſaid that this is a dee 
' ided queſtion ; and the caſe of the Gragſſen Van Gott. 
land before the Lords is cited as a concluſive autho- 
rity. The particular grounds of that deciſion were 
not ſtated by the Court of Appeal. It would theres 
fare be impertinent to conjecture how far they might 
bear a 


to the circumſtances of the 


prefent caſe. From ſome not immaterial facts of that 


caſe, however, it may be allowed to ſhew that there 
5 4 Might 
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might be grounds of condemnation, which do not oe- 
cur in the preſent caſe. That was a caſe of a ſhip- 
ment of maſts during the late war in 1797, a war, in 
the commencement of which Ruſſia had taken a more 
than ordinary intereſt, and had pledged herſelf, and 
indeed exacted an engagement from other powers (a), 
that all Supplies ſhould be prevented from being car. 
ried to the enemy. A ſhipment of ſuch articles to tho 
port of an enemy would be, therefore, in violation of 
a particular engagement applying only to that war, 
There was beſides this additional circumſtance of aggra- 
vation attending that ſhipment - that it was couſigned 
to the public arſenal of the enemy a mode of con- 
ſignment which always furniſhes ſome inference 
againſt the claim of neutral property, and on the quel. 
tion of law is conſidered in a more unfavourable view 
than mere mercantile conſignments. Upon the whole 
it is ſubmitted, that the authority of that caſe is not 
neceſſarily concluſive againſt the preſent claim; that 
the words of the treaty import no reſtriction; and 
that the relaxation applied to articles of native growth 
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(a) 2 ” May, 1793. Article * « Their ſaid Maſeſties re. 
cjprocally engage to ſhut all their ports againſt French Ships, not 
to permit the exportation, in any. caſe, from their ſaid ports for 
France, of any military or naval ſtores, or corn, grain, ſalt, meal, 
or other proviſions ;\ and to take all other meaſures in their power 
For injuring the commerce of Montes, and for bringing her by ſuch 
means by juſt conditions of peace.“ 

Article 4th. © Their Majeſties engage to. ynite all their efforts 
to prevent other powers, not implicated in this war, from giving, 
on this accafion of common concern to every civilized State, any 
protection whatever, directly or indirectly. in couſequence of their 
| : neutrality to the commerce or property of the Frengh, on the ſea, 


prin N of France. 8 


and 
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and produce, does in principle and practice extend to 
the jon 2 
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Sir William Scott. — This caſe has been argued much 
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at length on the operation of the treaty, and on the 


authority of former practice; and it certainly preſents 
a queſtion of conſiderable importance. But it will not 
be neceſſary or proper for me to travel much into the 
argument, becauſe, if there is a deciſion of the Supe- 
rior Court, ſo recent as 1803, on a a ſimilar point, it 


will be conclufive upon my judgment, and I ſhall. 


have only to follow the rule of law there laid down, 
and to act under the authority of that deciſion. 
Let us ſee then whether the caſes are ſo far parallel 
caſes, as to be ſubje& to an · application of the ſame 
principle. The Graeffen Van Goitland was a ſhipment 
of :aaſts to Cadiz in a Swediſh ſhip, and, as the maſter 
appears to have ſaid in his depoſitions, ©. to be deli- 
vered to private conſignment.” This is a ſhipment of 
ſimilar articles, going in a Lubec ihip to Nantes, The 
two caſes have this circumſtance in common, then, 
that the claimants are merchants of Nuſſia, exporting 


articles. of the ſame kind to the enemy, not in the 


vehicles of their own country. Unleſs there are other 
circumſtances to diſtinguiſh the caſes, the deciſion of 


[the Lords upon the former caſe muſt be the guide, 


which this Court would be bound to'-follow. Then 


what are the diſtinctions pointed out? It is faid 


that the claimant in that. inſtance was the Steti/h 
Conſul in Rua; but that circumſtance could 
have made no difference, ſince it muſt have been fa- 


liar to all who had to judge of that caſe, that his 
character 


The 
Cuazrerrz. 


1 16th, 
1804. 


think, true, that the nature of the port is not material; 


are ſo, without reference to the nature of the por, 


But the deſtination of the Graeffon Van Gotland un 
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character of Conſul to a foreign nation could not vary 
the principle that was to be applied to it. As aperſon 
reſident in Ryf/ia, he could be conſidered in no other 
light than other merchants of the country. It is then 
faid, that the cargo was going to the public arſenal of 
the enemy. —It was going to Cadiz, which is a place of 
great military equipment, but it is a place of great 
mercantile equipment alſo ; and it does not appear, I 
think exactly as it has been repreſented, that thoſe 
articles were to be delivered to the public arſenal of 
the State. What has been faid on the other fide is, ! 


ſince maſts, if they are to be conſidered as contrs- 
band, which they will be unleſs protected by treaty, 


and equally, whether bound to a mercantile port 
only, or to a port of nayal military equipment. The 
conſequences of the ſupply may be nearly the fame in 
either cafe. If ſent to a mercantile port, they may 
be there applied to immediate uſe in the equipment 
of privateers, or they may be conveyed from Nania 
to Bret, and there become fubſervient to every pu: 
Poſe, to which they could have been applied if going 
directly to a part of military equipment. The only 
ather diſtinction is, that the deciſion alluded to, paſſed 
on a capture of the late war in 1797, when this Cous- 
try and Rita were bound by a particular conyential 
to a ſtricter co - operation in the war againſt Front: 


not to France, but to Spain, which country was by w 
manner affected by the Convention of 1793. It! 
appeared, l think, in numerous inſtences, that is 
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| not interrupted, but that there was a conſiderable trade 
on between the two countries during the whole 
: var. Theſe diſtinctions then are inſufficient to vary the 
, principle of law, which I feel myſelf bound to apply 
f under the authority of the Superior Court, Without 
dog into the antecedent hiſtory of the law on this 
t 
[ 
e 
f 


queſtion, I muſt conſider the authority of this recent 

caſe decided by the Superior Court as binding on me, 

That judgment muſt be ſuppoſed to have been formed 

with reference to former authorities; and it is not even 
now contended, on the part of the claimant, that the 
} 


reſpect to thele articles, on a more favourable footing 
than it was before. The effeQt of that deciſion is eon. 
cluſive on me, and I have no heſitation in pronouncing 
this cargo ſubjeQ to condemnation. 


THE WIGHT, Forp. - 


Thus was a caſe of falrage wrifiog on the re capture 
of a veſſel by a convoying ſhip, within a hort time 
after the capture, and before the had been, carried out 


was failing under the convey of the TB be, on a voyage 
dom Zante to London ; that in the narrow 
channel between Cephalonia and Hbaca, the whole 
convoy was becalmed, and, whilſt in this fituation, a 
privateer rowed out from the land by means of fweeps 
and made a capture of the Wight. On ſignal being 
made, the aa as qut her On which 
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late treaty of 1801 puts the commeree of Ry/ia, with 


of ſight. The facts of the caſe were, that the Wight 


Lett 


—_—_— 


Salvage on ro- 


capture, by 3 


conveying ſhig, 


granted. 


=” wenne. and Alſo ANNE the ori. 


| rected to be given by the Prize Act. That the re. 


. the: caſe of the Hinchinbrook, 28th January 1786, 


. obyiouſly unequitable, and attended. with very nj 
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purſued the privateer, and within an hour or two re. 
vateer, with the loſs of one man. 


On the part of the captor, the King's Advecate ant 
Arnold. There is no reaſon. to diſtinguiſh this caſe 
from other caſes of re- capture, on which ſalvage is di. 


captor was the veſſel, under whoſe protection the 
prize had been originally failing, will not vary the 
caſe, ſo as to defeat the principle of law which ope- 
rates in ordinary caſes. It is true that ſome latitude 


of diſcretion ſeems to have been exerciſed on this point, 
in certain caſes that have been formerly determined in 
this Court. In the William in 1803 no falvage v 
decreed; but in other caſes, in the Creighton, 29 
Tanuary 1 780, and i in the St. George, 1 5th July 1785 
ſalvage was given. And it is material to obſerve, that 
the principle on which the Court proceeded in thele 
caſes, where ſalvage was given, appears to have r. 
ceived confirmation from the Court of Appeal, in 


in which ſalvage was at firſt refuſed in the Court of 
Admiralty ; but that ſentence was reverſed, and {al 
vage was afterwards decreed * the Lords of Ap 


you 
| On the part of the Owners, Laurence and Reb 


It is not to be denied that caſes may occur, in vid 
convoying ſhips will not be preclutled from claiming 


falvage, on the re-capture of ſhips originally under 
their protection; but on the other hand it would be 


nous 


2 


3 
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nous conſequences, to hold out ſuch a reward to every 
a2 of recapture, or rather of a//;/tance afforded againſt 
the common enemy in one identical conteſt. The true 
line of diſtinction ſeems to be, whether the original 
relation between the convoying ſhip, and the veſſel in 
queſtion, had been interrupted: and broken by ſepara» 
tion or not Z The caſe which has been principally re- 
lied on before the Lords, the Hinchinbrook, perfectly 
accords with this diſtinction, and affords no precedent 
for a claim of ſalvage under the circumſtances of the 
preſent caſe. That veſſel had come to anchor on the 
outſide of the convoying veſſel, with an intention of 
going farther in, but drifted to ſea, and was captured 
the next day by a force ſuperior to that of the con- 
voying ſhip, and after that ſbip had maintained a 
combat, and had done all that was in her power for 
the protection of the veſſel. Whether the capture was 
within ſight of the convoying ſhip, or not, was not 
diſtinctly aſcertained, but the re-capture did not take 
place till the next day, and was in no manner conected 


WY 
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gain after ſhe had been completely in the hands of 


Es 


is any other veſſel that had originally borne no rela- 
ion to her. But what are the circumſtances of this 
ale? Here is a merchant ſhip beca/med within fight of 
he veſſel under whoſe protection ſhe is placed The 
dot of a privateer takes advantage of the calm, and 
nakes a temporary ſeizure. The aſſiſtance which 1 
onvoying veſſel would have been bound to give, in 
de way of preventing the capture, if ſhe herſelf could 
8 have 


STA 


EE 


vith the original meaſures of defence. The relation of 
convoy had been entirely broken, and there could be no 
7-aſon why the convoying ſhip, falling in with the veſſel 


he enemy, ſhould not be entitled to ſalvage, as well 


have moved, could be giren only by the meatis of her 
boat. If they did not artive till the crew of the pri. 


aſſociated together for mutual ſervice.— This ule 
aſſociation in common danger, and it becomes ſtill mor 


8 One was captured by the enemy, and was afte 


i 


as 


 — 
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vateer had gained a temporary poſſeſſion, that acci. 
dental circumſtance cannot be deemed ſufficient to 
alter the nature of the aſſiſtance given, nor make tha 
2 re-capture, which, in fact, could only be conſidered 
as 2 continuation of the combat, on the part of ſhig, 


of interpretation ſeems to reſult from the nature o 


reaſonable and imperative, ſince a late AQ, 43d Gr, 
3d. c. 57, $ 10, has not left to merchant veſſels any 
option on this matter, but lays an obligation upo 
them to put themſelves under the protection of cov 
voy, and impoſes upon them a tax for, the aſſiſtante 
which they are ſuppoſed to receive. Under ſuch cr 
cumſtances they acquire a more complete right u 
all the protection which can poſſibly be*given, withou 
encroaching on the general duties upon which th 
convoying ſhip is employed. The words of that At 
point to ſuch a caſe as the preſent, as being witli 
the protection of the convoying. ſhip, on the origins 
terms, and without raiſing a caſe for remuneratag 
ſince it is there directed, that ſhips under 
voy, if they are in danger of being taken | 
by an enemy, ſhall make fignals to the ſhips of 

under ** Proteciun they are ſailing, &c." 


„ 
Sir William Scat. This caſe comes before me u 


alledged act of recapture performed by the dae 
' had a number of merchant veſſels under her cc 
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retaken by the Thiſhe; and for that ſervice the Thiſbe 
now ſtands before the Court, demanding the ſalvage 
which is allowed to King's ſhips on ordinary occaſions © 
by the Prize Act. The firſt queſtion that ariſes is, 
Whether a convoying ſhip may be entitled to ſalvage 
from ſhips under her protection? That queſtion has, 
think, been decided by the authority of the caſe of 
the Hinchinbroek, which is binding on me; becauſe it 
was there laid down, that the relation which had ſub- 
liſted between the convoying ſhip, and thoſe under her 
tare, would not take the caſe out of the general pro- 
viſions of the Prize Act. I conſider that to have been 
the ancient doctrine of this Court; and it was, I think, 
recognized as ſuch by the deciſions of my Predeceſſor, 
decauſe He ſeetned to hold that the demand might ge- 
nerally be conſidered as fairly within the operation of 
the Act; although he determined that, under the par- 
deular circumſtances of the caſe then before him, no 
lalrage was due. He entered, I recollect, pretty fully 
into the circumſtances of that caſe, and concluded, 
that there had been ſome negle& on the part of the 
convoying ſhip, which would defeat the right of the 
ſalvors, The Court of Appeal was of opinion that no 
fuch imputation was raiſed againſt the convoying ſhip 
by the facts of the caſe ; and farther, that ſuch a queſ- 
tion, if it aroſe in fact, was a matter to be diſeuſſed in 
mother form, and was not fit to be introduced in a 
avil cauſe of this nature, to repel a demand to 
which the re-captor would be entitled, on the general 
principle of law. It would indeed, as it was then 
abſerved, be attended with very great injuſtice to the 
of naval officers, if the propriety of their 


euſſan incidentally in this manger ; and. I advert ta 
EY © this 


condud on ſuch occaſions could. be brought into diſ- 
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ſtzßer it isa complete and firm poſſeſſion, which, for ſome, 
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this conſideration more particularly, becauſe I perceiye 
— tat an inſinuation of improper conduct has alſo been 
o, introduced into the preſent caſc. But under the auth 
rity of the Hinchinbreck, 1 think myſelf warranted to 
conſider it as a charge to which this Court will not 
attend, till otherwiſe eſtabliſhed. If a complaint was 
| gravely preferred and ſubſtantiated elſewhere, on a 
proper repreſentation to the Lords of the Admiralty, 
1t might be competent to this Court to ſay, that no 
claim to reward ſhould be grounded on an ad, thus 
- pronounced to be an act of miſconduct by a tribunal 


— 
— 


properly qualified to decide upon it. But to admit 0 
ſuch accuſations in this form, would be attended with * 
great injuſtice to the naval officer whoſe character was | 
implicated in the charge, and would be productive of 2: 
great inconvenience to the Court. If I was to aduit “ 
dhe inſinuation in any degree, I muſt alſo receive ex- th 
culpatory evidence on the other ſide, and that would * 
be to let myſelf out to the practice of trying acriminal Wl 
caſe throughout, which was ſo juſtly reprobated by the 7 
Superior Court on the former occaſion. The only ma- 10 


terial queſtion for me to conſider then, is, Whether there 
was ſuch a capture made by the enemy as would found 
a caſe of re-capture. Many cafes might be put of the eſſedt 
of immediate acts of re-capture, to-ſhew, that it is by no 
means neceſſary that the poſſeſſion by the enemy ſhould 

de /ong maintained, or at any particular diſtance from 
the convoying ſhip. The queſtion will always be, Whe- 
ther it yas an effectual poſſeſſion, and ſuch as would | 
ſuſpend the relation of the convoying ſhip ; not, Whe- 


purpoſes, 'is, in contemplation of law, not held to be 


effected, till the prize is carried infra praji tia 2 The 


| are of infra prefedia, however, i is certainly not the 
meaſure 
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| meaſure to be applied to queſtions of this kind: The 
| very clauſe of the Prize AQ alludes to caſes of fal- _ 


fince it ſpeaks of veſſels being re-captured, and per- 
mitted to continue on their original voyage. As 
little can it be contended that the veſſel ſhould have 
been out of ſight, to found a caſe of re- capture; it 


abſolute poſſeſſion, which ſuperſedes the authority of 


the convoying ſhip; and ſuch a poſſeſſion muſt have 
been maintained for ſome time in the preſent inſtance. 


taken out ; the veſſel was completely manned with as 
many of the captot's crew, as were ſufficient to over- 
power all reſiſtance, and the veſſel was taken in tow by 
the enemy. By theſe acts the former relation ſubſiſt- 
ing between this vefſel and the convoying ſhip was 
neceſſarily ſuſpended. A ſhip in poſſeſſion of the enemy 
can obey no ſignal, nor ſupport its former duties and 
ſubordination to the convoying ſhip. There might ſtill 
remain an obligation on the part of the convoying ſhip 
to attempt the re- capture, as far as it could be done con- 
itently with the ſafety of the other veſſels under her pro- 
tection. Such a duty would reſult from the injunctions 
of the Prize Act, which provides a reward for the re- 
aptor, when the ſervice. is effected, and cannot there- 
ore be intended to preclude the demand of ſalvage, 


ecaptor, may be no more than a ſenſe of public 
luty would otherwiſe require from him. The capture 
„I think, proved to — been ſufficiently completed ; 
a unleſs I could go to the length of holding that 
nere muſt be a firm poſſeſſion, and a bringing infra 
VOL, v. Y * 
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vill be ſufficient, if there has been that complete and 


Every act of poſſeſſion was exerciſed ; the maſter was 


hough the ſervice rendered to the individual by the 


vage, in which no ſuch complete poſſeſſion is ſuppoſed, N — 
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præſidia, I muſt pronounce this veſſel to have been 
recovered from a ſituation, which has been decided to 
be ſufficient to ſupport the claim of _ by the 
deciſion of the Superior Court. 


enn 


* wth THE JONGE BASTIAAN, STEYTING, 
(Inſtance Court.) 


Salvage in pit- TJ 'H18 was a Caſe of ſalvage on derelict, for the re 
at which the covery of a ſhip which had ſtruck upon a rock 
Kft entered, not near Harwich, had loſt her rudder and beat in her 
Coming te h bottom, and, being deſerted by her crew, was warped 
quantura, le. off by the William and Mary ſmack, with great danger 
and peril. After ſhe had been ſo brought off, aad 
placed in ſuch a ſituation that the maſter was able to 
take away ſome bullion, which compoſed part of the 
cargo, the veſſel ſunk, from the damage which ſhe had 
received, but was afterwards weighed up, and brougit 
to Harwich by ſix other /macks, with great and con. 
tinued exertions through five weeks. The value d 


the property ſaved was ſtated to be about 3, 400l. 


it 
On the part of the Salvors—it was repreſented to th 
have been a ſervice of very great merit, and it ws dc 
prayed that the Court would' think the falvors & ve 
titled to a very liberal remuneration. 5 
On this point, Arnold, for the Owners, objefted- ing 
That the ation had been entered only for the amow pal 


of 800l. and that the Court could not grant a Lain 
exceeding that ſum. Y 


* 
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On the other fide, it was anſwered, that the action 
was originally entered only on the part of the firſt ſal- 


The 
Jene Back 
TIAAN, 


vors, and that other ſalvors could not be concluded by = — 


any amount that they might affix to their action; but 
that the objection was untenable even as againſt them, 
ſince the owners would be equally anſwerable if no 
bail had been taken. | 


jubouzxr. | EH”, 
Sir William Scott. — The whole matter is before the 
Court, and I think the Court js by no means limited 


by any particular demand of the parties. This) 


is a caſe of ſalvage of extraordinary merit, and of 
very long continuance. It was attended with very 
great danger, and was carried on in oppoſition to 


the opinion of the maſter himſelf, who repreſented 


the recovery of the veſſel to be totally impracti- 


cable, and diſcouraged the parties from perſevering in 
the attempt at the peril of their lives. It appears that 


the veſſel was ſtuck faſt upon a rock, with her bottom 


beaten in, and her rudder loſt, when the firſt ſalvors 
went to her aſſiſtance, in a very heavy ſea, and 


- ſucceeded in warping her off. She ſunk afterwards, 
it is true; but it is not on that account to be ſaid that 
the firſt ſalvors had loſt her again, or that they had aban- 


doned their intereſt in her. They did not ſtay by the 


veſſel ; but it cannot be ſuppoſed that having riſqued ſo 


much ſor her recovery, they meant to deſert her, 
whilſt others were employed in their fight, in weigh- 
ing her up and in ſaving the cargo. If they took no 
part in thoſe exertions, it could only be becauſe they 
perceived, that. the perſons emplayed in that ſervice 
would perform it as well without them. They had 

Y2 | been 
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been the immediate inſtruments of ſaving her from her 
original danger, and of bringing her to the place, 
where theſe other parties were enabled to complete 
her recovery. I am inclined to throw the falvage for 
the former, as well as the latter ſervices, into hotch- 
pot, and to pive all the perſons concerned equal ſhares. 
The perſons employed are many, being the crews of 
ſix or ſeven ſmacks. I ſhall direct them all to ſhare 


alike, giving the owners and maſters of the ſmacks a 


double ſhare, and one perſon, whoſe leg was broken 


| in the een three ſhares. 25 


17th Feb. 1806. 


On the part of the Owners Arnold then objeted— 
That the falvage ſhould be given only to the amount 
of the cargo fiſhed up; and that the bullion, which 
the maſter had taken away with him, ſhould. not con- 
tribute.—But the Court over-ruled that objection, and 


pronounced for a ſalvage of two-thirds 1 the whole 


Property. 

On a ſubſequent day (a), an nll was 155 
to the Court to reduce the rate of ſalvage, as to cer- 
tain articles compoſing the claim of one proprietor, on 
< ſuggeſtion that the actual proceeds did not amount to 
ſo much as the appraized eſtimate. On the other ſide 
it was contended, that the parties had taken the pro 
perty at bail, and were concluded by that valuation; 
that it was according to the amount of that bail that 


the ſalvors demand was to be fatisfied. 


The Court rejected the Application, and directed 


the former decree to be carried into execution. 


— — a a. EE. 
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THE RICHMOND, BRAT TEL. 


T*. was a caſe of an American veſſel, ſeized in port by 
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Pitch and tar 


order of the Governor of &. Helena, and proceeded concealed on a 


againſt as prize to the King in his Office of Admiralty» 
on the ground that ſhe was going under a falſe deſti- 
nation to the e of France, with articles of a contraband 
nature concealed on board, and with a view of ſelling 
the veſſel there, as a veſſel well adapted for a ſhip of 
war, and for the ſervice of privateering. oc 
The caſe was argued much at length, as to the effect 
of the evidence on theſe points. | 


JuDGMENT, 

Sir William Scott.—This is a ſhip which is claimed 
as an American veſſel, by the maſter, deſcribing him. 
ſelf as part-owner, in conjunction with another perſon, 
who 18 alſo a citizen of America. In an affidavit, 


which enters very minutely into the hiſtory of the 


voyage, he ſtates, © that the veſſel failed on a def. 
tination to $7. Helena, from thence to Mozambique, on 
the coaſt of Africa, with a deſign of proceeding aſter- 
wards with a cargo of ſlaves to the Havannah, where 
the ſhip was to have been ſold, having been originally 
purchaſed there, though built in America. The aſ- 
ſumed voyage, on this repreſentation, was for the pur- 
poſe of procuring ſlaves, a trade which, I am at li- 
berty to obſerve, is ſtrongly diſcountenanced by the 


deſtination to 


the Iſle of France 


80 £ 


laws of America, ſince it, was but very lately, that a 


Proctor appeared in the Court of Appeal, intimating 
an intention, on the part of the American Government, 
to interpoſe a claim for the proceeds of all cargoes of 

3 ſlaves 


— Ship and car- 
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ſlaves that ſhould be decreed to be reſtored to Ame. 
rican ſubjects, as property engaged in a trade, which 
is ſtrictly prohibited by the laws of that Country, 
I may, I think, without impropriety, advert to this 
fact ſo conveyed to the knowledge of the Court. 
All the formal papers on board expreſs a deſtina- 


tion to the e of France; but the maſter ſtates, © that 


there was no original intention of going to that port; 
that as a clearance could not be expreſſed to Mozam- 
bique, owing to the reſtriction of the American laws as 
to ſuch a trade, the e of France was put in as a con- 
venient place, on that account, and alſo for the pur- 
poſe of avoiding the cruizers that are very numerous 
off Mozambique.” In conformity to this repreſenta- 
tion, there was an agreement on board, ſtating the 
voyage to be to St. Helena and Mozambique. There 
are alſo ſome inſtructions, purporting to be drawn up 


at ſea by the maſter, for the direction of any perſon 


who might ſucceed to the command, in caſe of any 


accident that might happen to himſelf. Theſe expreſs 
the deſtination to be to St. Helena, and from thence 


to Mozambique ; and the mariner's contract deſcribes 
the voyage to have been to St. Helena and other places 
in the Judian Seas. Theſe three papers hold out 2 
deſtination to Mozambique ; but all the other papers 
on board deſcribe the voyage to have been to the [/: 
of France, though, according to the maſter's depoſition 
on the agth interrogatony, there was no original inten- 
tion of going there. It does turn out, however, in fact, 
that at the time of ſeizure, the veſſel was actually going 
to the e of France, and that ſhe was unmoored for the 
purpoſe of proceeding on that deſtination, having ob- 
tained a clearance for that place from the Governor of 

ot. 
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HIGH COURT OF AISLE 
St. Helena. At what time this intention was taken up 


does not appear ; there is no notice taken of it in the —.— 
maſter's affidavit, in which he had an opportunity of December n, 
explaining all the changes that might have taken place | 


in his mind: There is no mention of it in the pro- 


vinonal inſtructions, prepared during the voyage by the 


maſter himſelf, though it certainly muſt have occurred 


to him, that though he might expect to diſpoſe of his 


cargo at St. Helena, it was till poſſible that he might be 


diſappointed ; and it would have been but a natural pre- | 


caution, that he ſhould have provided for ſuch an event. 


Connecting theſe circumſtances together, that the ori- 


ginal clearance was to the %e of France, that at the 
time of the ſeizure the ſhip was actually going thither, 


and that it is left in perfect obſcurity at what time that 


intention was taken up, it is difficult not to conſider 
the I/le of France as the poſſible port of deſtination of 
this veſſel according to the original intention ſay, as 
the pofible port, at leaſt, if not the principal, and ab- 
ſolute port of deſtination of the original voyage. Ir 
cannot be denied, undoubtedly, that an American 
ſhip might go to St. Helena, and from thence to the 
Ile of France, or any other port of the enemy, pro- 
vided the cargo was of an innocent nature. If, on the 
contrary, the cargo was of a noxious character, the 
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circumſtance of merely touching at an Engliſh port, 


would not alter the nature of a voyage in itſelf illegal. 


It becomes, then, material to confider what was the 


nature of the cargo. It conſiſted partly of proviſions, | 


which are certainly innocent. But there were like- 
wiſe on board forty-two barrels of pitch and tar, which, 

whatever might have been the value of them in Ane. 
rica, cannot be repreſented as an inconſiderable quan- 


14 - tity, 
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his quantity of pitch and tar is totally diſſembled in 
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tity, with reſpect to the market to which it was going. 


3 all the papers, in the bills of lading and manifeſt ; and 


yet it is perfectly clear, that it compoſed a part of the 
cargo, ſince it was ſo deſcribed, in the declaration made 
at St. Helena, for the purpoſe of obtaining permiſſion 
to ſell. What could have been the reaſon of this con- 
cealment ? It muſt have been owing to the nature of 
the articles. If they-had been merely ſtores they might 
have been diſcloſed ; but if they were conſidered as part 
of the cargo, then, indeed, it is eaſy to perceive a reaſon 
for the concealment. In the firſt place, it would be 
neceſſary to conceal them from the American cuſtom. 
houſe at the exportation, as prohibited articles going 
on a deſtination to a port of a Belligerent, contrary 
to the engagements of treaty fubſiſting between the 
United States and the Enemy of that Belligerent, 
It would be neceſſary alſo to diſſemble both to Engl 


and to French cruizers, ſince, whether going to an Ex. 
, iſh or to a French port, they would be liable to ſeizure 


by the cruizers of either Country reſpectively, who 


would have a right to conſider ſuch ſupplies carriel 


to an enemy as illegal by the law of nations, and 
by the particular ſtipulations of treaty. It is aſked, 
what was to be done under ſuch difficulties? The 


anſwer is plain and obvious :—Carry as much as is 


neceſſary for your own uſe, and no more, in violation 


of the obligations of your-country, for any proſpe of 


advantage to yourſelf. It has been almoſt admitted in 


argument, as indeed it could not be denied, that it 


the veſſel had been met by a Britiſh cruizer, on the 


former part of the voyage, ſhe would have been ſubje> 
to condemnation ; ſince the avowed deſtination. in the 
papers was to the Ve of France, with a quantity of 

pitch 
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pitch and tar, being contraband articles, on board, and The 
concealed in all the papers relative to the cargo. If _ Niese. 


ſhe had been met by a Britiſh cruizer, it is impoſſible Decker 7 nh, 


to deny, that the ſhip and whaje cargo, belonging to 
the ſame owner, would have been ſubject to condem- 
nation, without admitting one word to be ”W in the 
way of apology or defence. 

Under theſe circumſtances, the ſhip , comes to St. 
Helena, on the 23d of July, and the maſter almoſt im- 
mediatelyrequeſts permiſſion to ſell part of the cargo, or 
at leaſt ſo much as might enable him to clear his decks. 
On this part of the caſe, I cannot help obſerving, on the 
very ſhort time which it ſeems to have taken to accom- 
pliſh this obje&. On the 24th permiſſion is given ; on 
the 29th the ſale is all over, and the veſlel is preparing 
to go away. St. Helena, I am aware, is a ſmall place, 
and it might not take many days to aſcertain the ſtate of 
the market. But the cargo muſt have been taken out, 
becauſe it appears that twelve barrels of tar, which lay 


thoſe twelve barrels muſt have been on the deck, and no 
more, it will not add much to the favourable appear- 
ance of this tranſaction. So early as the agth of July 
it is manifeſt from the maſter's own declaration, that 
the reſolution was entertained of going to the Ie of 
France, though it does not appear exactly at what 


time the intention was. firſt formed, and it is denied . 
to have made a part of the original plan. About this 
time, the converſation and. conduct of the maſter be- 


gan to excite the attention af the Governor, and in a 
manner which does ſeem to call for ſome obſervation 
from me. It appears, that the veſſel Was originally 


warlike 


at the bottom, were diſpoſed of; or if it is ſuggeſted that 


_ for a wp of war, and was eaſily convertible to 
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Fe 7% ſubject, and diſcloſed an intention of ſelling her at the 


ſame to the Governor himſelf, for ſuch ſhips were 


comes from 


had expreſsly charged him with this conduct, as the 
- oppoſed to it in the maſter's anſwer. Nothing ap- 


; * That he would repeat the ſame thing to 


CASES DETERMINED IN THE 


warlike purpoſes; and it is eſtabliſhed (a) in evidence, 
that the maſter converſed with ſeveral perſons-on this 


Ne of France. The converſation which the maſter 
is reported to have held, was to this effect: That 
he heard that he was ſuſpected by the Governor, for 
having ſaid that he would ſell his ſhip at the J/le of 
France, that he ſhould have no objeclion to repeat the 


much wanted, and he ſhould ſell her well for a prira- 
teer, and buy another upon advantageous terms.” The 
only objection that is made to this evidence is, that it 
perſons examined in an irregular manner, 
In admitting ſuch evidence to be read, the Court would 
certainly not hold itſelf bound by it, in the ſame degree, 
as by evidence taken in the uſual and regular mode, 
but it would have been a great ſatisfaction to the 
Court, to have ſeen any diſclaimer of the imputation 
on the part of the maſter. No notice is taken of it 
in his affidavit, or in the letter which he wrote to the 
Governor ; and though the Governor's letter to hum 
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ground of his detention, no denial or contradiQion is 


pears there but what is perfectly conſiſtent with his 


i. —_— r * a * A 


(a) The examinations taken at Si. Helena 3 the depo · 
fitions of ſeveral perſons of character and reputation in that place, 
as to the conduct and declarations of the maſter. —It was objected 
againft the evidence, that it was irregularly taken, and from per. 
ſons who were in no manner competent to be intioduced as wit- 
neſſes in a prize cauſe in the firſt inſtance. But owing to the ps 
euliar nature of the caſe, the Court permitted the depoſitions to be 
97 ſubje8 to all obſervation. 


the 
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the Governor himſelf.” Now I cannot admit, that 
ſuch a converſation was proper to be repeated, or that 
it did not call for fome notice and reprehenſion from 
the Governor, Here was an avowed intention of geing 
to ſell a ſhip to a belligerent ; which, in time of war, 
is at leaſt a very ſuſpicious at—and to do a great deal 


more, to ſell a ſhip which the neutral owner knew to 
de peculiarly adapted for purpoſes of war, and with a 
declared expectation that it would be hoſtily employed 
againſt this country. It cannot ſurely; under any point 
of view, but be confidered as a very hoſtile act, to-be 
carrying a ſupply of a moſt powerful inſtrument of 


miſchief, of contraband ready made up (a), to the 


enemy for hoſtile uſe, and intended for that uſe by 
the ſeller, and with an avowed knowledge that it would 
be ſo applied. It is not altogether improper to ob- 
ſerve, alſo, on the manner in which this intention was 
declared; fince the malignant 
pole was not a little increaſed by the indecent levity 
with which the maſter expreſſed himſelf, © that ſhe 
would be ſeen playing round the Eaſ India Com- 
pany's ſhips in the Bay of Bengal next ſe 
urely no breach of charity to impute the moſt unfa- 
vourable intentions to ſuch a conduct; and if tranſac- 
actions are in themſelves of a queſtionable nature, fuch 
declarations are quite ſufficient to determine their 
true colour and complexion. There was alſo another 
att of improper behaviour, in the communication which 
this maſter held with the French priſoners at St. Helena. 
and in taking letters from them to be delivered at the 
Ie of France. In his affidavit he ſays that among the 
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nature of ſuch a pur- 


L It is 


(a) In the caſe of the Brutus, Rutherford, Lords, July 27, 1804; 


the Havannah to be ſold, was condemned as contraband. See far- 
ther note in the Appendix. 


Papers 


dg 


« ſhip, recently built for war, as not fit for commerce, and going ts 
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papers were ſome letters which he openly received in 


nurn the company of an officer of a Britiſh Eęſt India ſhip; 


| Denmber ber 716, that they were delivered up on the ad of Aigiſt, and 
1804. 


rerurned to him with an aſſurance from the Britiſh 
officers that they were perfectly honourable ; and that 
he had received them knowing nothing of their con- 
tents.” They were addreſſed to perſons in the higheſt 


official ſituations at the J/le of France, both. civil and 


military, to whom communications of a political ten. 
dency were likely to be made; and if any ſuch affur. 


- ance was given to him, that there was nothing improper 


in taking ſuch letters, I think it was rather improperly 
given, becauſe I cannot but conſider it to have been an 
act of great indiſcretion in the perſon, who took theſe 
letters, under ſuch circumſtances as are here deſcribed, 
without previous permiſſion, and under a total igno- 
rance of their contents. The Governor's letter, I per- 
ceive, complains of this conduct; and I cannot but 
conſider it to have been an act of very officious and 
undue interference on the part of a neutral maſter. 
The ſhip was ſeized by the order of the Governor 
on the 1ſt of Auguf, and from that time the hand of 
force was upon her. She was not reſtored to the 
claimant, nor left at liberty to proceed on her voyage 
after that time. A negotiation, it ſeems, had originally 


commenced for the purchaſe of ſome of the pro 


viſions by way of pre-emption; and on an under- 


ſtanding founded on the repeated repreſentation of 


the maiter, that there were not more than nine ot 


| ten barrels of tar on board, which the Governor con- 


ſented to take. On proceeding to the'execution of 


. this agreement, the fact turned out to be, that there 


were twenty. nine barrels on board; and the * 
| | ef 
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ſwer or apology that is made for this exceſs is; that 


the mate had deceived the maſter, as to the quantity 
before ſold. Could this be the fact? Here is a noxious 
article found on board; and it is impoſſible that the 
maſter ſhould not have known how much he had on 
board when he left Americe. He was indeed bound to 
know it, and cannot be heard to aver an ignorance 


of that fact; ſince there would be an end of the 


treaty, if a maſter could be allowed to ſay, I am going 
to a belligerent port, but I do not know what I carry ; 


and by that ignorance could be admitted to juſtify | 


the carrying of contraband. The excuſe is equally in- 
admiſſible, that he did not know how much remained 
unſold. If he was going to the e of France, he was 
bound alſo to know how much he had on board at 
that time; otherwiſe a maſter would have nothing 
to do but to touch at an Engliſh port, and under 
the cover of ignorance carry whatever he pleaſed to 
the enemy. The very ſtipulations of treaty eſtop him 


from pleading ignorance in ſuch a caſe. But it is ſaid, 


that he could have no fraudulent intention, becauſe, 
as he had entered into an agreement that the Gover- 
nor ſhould take the whole cargo, the fact would 
ſpeedily appear that he had ſo many barrels of pitch 
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and tar on board. It may be aſked, Why then did the 


mate deceive him? If it was a matter not to be con- 
cealed, why was any deceit practiſed about it? In the 
next place it is to be obſerved, that he had reported 


the ſmaller quantity to the Governor, when he applied 


for a permiſſion to clear out to the e of France, and 


having made this declaration he might think himſelf 


bound to adhere to it; or he might hope that upon 
an agreement to take the whole cargo, the exceſs of 
quantity would not.be rigorouſly examined. The faQ, 

E . however, 
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however, proved otherwiſe : In proceeding to unliver 
the cargo, the diſcovery is made, that there were 
twenty-nine barrels on board ; an immediate alarm is 
taken, the unlivery is diſcontinued, and the Goyer. 
nor informs the maſter that he cannot be permitted to 
proceed farther in the proſecution of his voyage to 
the e of France. At the fame time a propoſal is made 
to purchaſe the veſſel; but this offer * went 
off on a diſpute about the terms. 

Upon this collection of facts, three queſtions wiſe 
fir/t, Whether this quantity of pitch and tar could be 
lawfully carried to the e of France, more eſpecially 
connected as it was with an intention of ſelling the 
ſhip herſelf alſo, for purpoſes of war, in the enemy's 
port? This queſtion will depend in ſome meaſure 
upon another, Whether the quantity could be con- 
ſidered as intended for the ſhip's uſe, and only as 
ſtores ? Now I cannot but think that it was more than 
can fairly be conſidered as ſtores ? Perſons are not, 


under the pretence of a voyage round the world, to 


part of the cargo, and therefore it is quite impoſidl 
| tended as ores. When it is connected with the aft of 


carry as much as they pleaſe of articles of this noxiou 
nature, and then ſell them at different ports, where the) 
may immediately become convertible to purpoſes of 
war. The term fores, is to be liberally interpreted; 
but ſtill it muſt be ſo underſtood, as to be capable 
of ſomething like a definitive conſtruction. Twelve 
barrels had been before diſpoſed of at St. Helena ® 


to ſuppoſe that the whole quantity was originally in- 


concealment-of the quantity on board, the, inference 
becomes more ſtrong, that the remainder was. like- 
wiſe intended for the purpoſe of ſale at the Jt 4 


France. It may be aſked, what N was © 
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this ſituation, meaning to act fairly, and being Slap * 


The anſwer is obvious, He ought to have declared the 


quantity, and to have requeſted permiſſion to ſell or 
. depoſit for ſale ſuch part as exceeded the proportion 


of ſtores upon the iſland. Such a precaution will ap- 
pear ſtill more reaſonable, when we are told that the 
original value of the whole quantity was not more than 
ten or fifteen pounds. The inconvenience, or loſs of 
ſelling a part to diſadvantage there; would have beer, 
very trifling ; and with this ſmall ſacrifice to the obli- 
gations of the treaty, he might have gone on with ſe- 
curity, and without incurring any of the imputations 
which have been ſince charged upon him. Inſtead of 
purſuing this prudent conduct, the maſter is induced 


to miſrepreſent the quantity throughout, whatever be 


the cauſe of that miſrepreſentation; and, I think, it 


muſt have been ſo miſrepreſented, for the purpoſe of 


obtaining a clearance to the /e of France, which it 
could not be ſuppoſed that the Governor would have 
granted, if the whole quantity had been diſcloſed. 


Having once ſo reported, the maſter was under the ne- 
ceſſity of adhering to his firſt account, until the aQual 


diſcloſure, and then it was to be ſaid in explanation, 
that it muſt be taken to be as a miſtake, and that it 
could not be otherwiſe. 

The ſecond queſtion which ariſes from this ſtatement 
of facts is, Whether the ſeizure was made at a time 
when the intention of going to the Ie of Francewas ſuffi- 
ciently carried into execution? If there was any ori- 


the maſter had already completed part of the voyage; and 


tion of it when the inure was made. The original pa- 
pers 


ginal deſign of going to the Ie of France, it is clear that | 
that the veſſel was actually unmoore in further proſecu. = 
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pers all expreſs a deſtination to the ſſſe of France, and the 


 Rrenno#d. fact afterwards turns out to be agreeable to that repre. 


| December po 


ſentation. The coincidence at leaſt is very ſtriking, and 


affords ſtrong grounds to preſume that the original deſti. 


nation was abſelutely to the [/le of France. But ſuppoſing 
that it was only of a ſhifting nature, and that it was 


merely eventual. That in law would be quite ſufficient; 

and that at leaſt muſt be taken to have been the * 
of the parties. The Governor ſuppoſed it to have been 
more, and that the veſſel came into St. Helena only to 
clear decks, and facilitate her courſe. It is, how- 
ever, not neceſſary to enquire whether this ſuſpicion 
of the Governor was well founded, or not ; becauſe 
if the intention was no more than this, I will go and 


ſell pitch and tar at St. Helena, if I can, and if I can- 


not, I will go on with them to the e of France, and 
ſell them there,” that is an unlawful purpoſe ; and 


every ſtep taken in the proſecution of ſuch a deſign is 


an unlawful act. The interpoſition of an Engliſh port 
would not make it innocent. Part of the projected 
ſcheme had already been executed; a clearance had 
been obtained, and the veſſel was aftually unmoored, 
and in proſecution of the latter part of the purpoſe, 
when the hand of the Governor was laid upon her, 

The remaining queſtion i is, Whether the illegal act, 
which I am of opinion did ſufficiently exiſt at the tune 


of ſeizure, has been defeated, or in any degree al. 


tered, by any thing which has paſſed, ſince between 
the Governor and the claimant? On this point it 


- might be ſufficient to obſerve, that the Governor had 


in the yung of an officer of the Zl India Company's 


no authority for any ſuch purpoſe ; becauſe if the King 
was entitled to any intereſt by virtue of this ſeizure, 
if his right was once veſted, no act of this Gentleman, 


ſettlement 
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ſettlement at St. Helena, could diſpoſſeſs the King and 
defeat his title to confiſcation which had already aceru- 
ed. It may be farther obſerved alſo on the fact, that the 
treaty between, the Governor and the Maſter proceeded 
on a ſuppoſition that every thing relative to the cargo was 


fairly tranſacted, and that the quantity of pitch and tar 


was not more than ſeven or eight barrels, as repreſented 
in the maſter's declaration. Grounds of diſſatisfaction 
might exiſt as to the ſhip, and as to the conduct of the 
maſter at the iſland, but no ſuſpicion had ariſen as to the 
cargo, till the unlivery diſcovered this concealed quan- 


tity of pitch and tar. Upon this diſcloſure the Gover- 


nor informed the maſter that he could not be permitted 
to go on. He directed the ſhip and cargo to be ſeized, 
and immediately proceeded to take the examinations; 
and, under the particular circumſtances of the caſe, 
lie ated, in my opinion, wiſely, and warrantably i in 
ſo doing. What the maſter means by ſaying, © that 


| he applied to the Governor to know why his ſhip was 


ſized, but that he could get no anſwer,” I am at 


tained in the Governor's letter, and there appears 


farther negociation commenced reſpeCting the pur- 


ſhip would be money thrown away, if the pitch and 
lar were contraband ; inaſmuch as the carrying of con- 
traband ſo concealed would work the forfeiture of the 


ſhip and cargo belonging to the ſame owners. The 


this country for legal dalle and upon the legal 
vol. v. \ | reſult 
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a loſs to conceive, when this very charge was con- 
to have been no denial on the part of the maſter. A 
chaſe of the ſhip, with a lenity on the part of the Go-- - 


vernor, , which is rather to be deemed exceſſive; be- 
cauſe payment for the reſt of the cargo and for the 


negociation however goes off; and the ſhip is ſent to 
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£D reſult of the wholecircumſtance, alete the eaſe 
i is now to be decided. The Governor may haue ſeizet 
Dede hy and releaſed, and agreed to purchaſe, and have ſeized 
ah ãain, mille modit, without affecting the real merits of | 
the caſe, If, therefore, the Governor's conduct had 
been ever ſo inconſiſtent, and had flowed from the 
- moſt ignorant and egpricious tyranny, it would be a 
a conſideration to which I am not at liberty to advert, 
in deciding the previous queſtion, Whether the claim- 
ant's property is liable to condemnation ? But, if Vwas 
to take upon me to pronounce upon the actions of the 
| Governor, I ſhould ſay, that fee nothing in-hiseonduQ 
but an extreme lenity, which has produced the only.em- 
barraſſments under which the Caſe labours ; ſrace,, ex. 
eluſive of theſe embarraſſments, it is a moſt ſimple que. 
tian. In my opinion theſe embarraſſments are not ſuch 
zz ſubſtantially interfere with the real merits of the caſe. 
Thoſemerits conſiſt in theſe circumſtances, that this pitch 
and tar. was going with an original deſtination, either 
poſitive or dventual, to the e of France ; that the pat 
owner and maſter profeſſed, and had commenced, his 
intention of going thither, diſſembling the quantity of 
theſe articles which he had on board; that he Had alſo | 
profeſſed an intention of ſelling his ſhip there, exprelily 
for the purpoſe of being uſed as a ['renchprivateeragainft 
te commerce of this country; and that nothing but 
tte interpoſition of Britſʒ authority obſtructed the 
Complete execution of this hoſtile purpoſe, Under 
this view of the caſe, I am of opinion that the pro- 
perty is ſubje& to condemnation. If I am wrong in 
ö 5 my deciſion, I am happy to think, that from the 1. 
terre of the proceedings in this caſez the parties-Will 
8 8 have: Wa of. . ni 
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reſort to the Court of Appeal, as in ordinary caſes, if — 7 
have put too rigorous an interpretation upon the n 5 
eridence before me; or, as condemnation will paſs to og 
the Crown, the property having been taken in port, | 
they may apply immediately to the liberality of the 
Crown, which is in the habit of granting indulgence 
in many caſes, to mitigate the effect of that ſentence: 
of condemnation, which the ſtrict rule of _ una - | 
yoidably Nw" me to pronounce. 2 _ 


% 
: 


THE DRIE GEBROEDERS, Variovs. one "ap = 

HIS was a caſe of joint capture, on the 2 8 reer 

of His Majeſty's cutter the Swift, to ſhare in a = - ol 
prize captured 18th June 1801, by the boat of the 2 K: 

Fly privater, in the road of Alderney, in ſight of the 50%, fd , 

Swift, whilſt the privateer and the cutter were both at 22 2 < 2 


. and becalmed. : ; under the er- > 2 


* 


On the part of the actual Po Arveld ind D. | 
bem contended That the cutter coul not maintain 
a right to ſhare in this capture; ſince there was not tan E "= 
2 n which ĩs neceſſary to conſtitute anintereſt 
elbe ſhip herſelf was becalme, and the commander, 

utenant Moun/ey, had taken. the. boat on ſhare for = 
de purpoſe of / Proviſions; the -prize;  _ 
ding the flood to make where ſhe lay, about eight 3 all | 
"Mp o'clock \ | - 28 


e 


* 
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off, which was not till nine o*clock, when the flood 


in a ſituation to render any affiſtance. There. was 


capture. 


the time of capture, but undoubtedly the preſumption 


_ cially in a caſe like the preſent, when both the veſſeb 


from the —_ when ſhe was ſeized. 
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( 


o'clock in the morning had got under way (a), and 
had been purſuing a courſe directly from the Swift 
about an hour before the boat of the Fly could put 


began to make where ſhe lay, The prize would have 
effected her eſcape, before the Swift could have been 


therefore no act done nor any intention manifeſted, 
by which the common foundation of conſtruQive aſſiſt- 
ance, the proſpect of intimidation, or aſſiſtance, could 
be ſaid to be held out to the different parties, fo as 
to entitle the cutter to maintain an intereſt ih the 


G 


On the part of the Swift, the K ing's Advocate and 
Sꝛuabey.— It · is admitted that the cutter was in fight at 


ariſing from that circumſtance may be repelled, as it 
has been frequently held, by a contrary courſe, and 
by other circumſtances of a poſitive: nature; inaſmuch 
as acts of a poſitive nature may fairly be taken as a 
declaration of an intention not to partake or meddle 
in the ſeizure. - But no ſuch inference can ariſe from 
the mere circumſtance of being at anchor, more eſpe 


were in the ſame ſituation, and were waiting for 2 
wind to enable them to make the capture. In ſuch 3 
ſituation the animus capiendi muſt be preſumed, and 
the movement of the prize, * it were ow” 


1 


8 


* 


ta) This fact was denied on the other. fide, but it was 4 
mitted that. the prize was endeavouring to move a little farthet 


Would 


/ 


HIGH COURT OF ADMIRALTY. 


would not vary the caſe ſo as to defeat the conla; 
quences ariſing from ſuch an intention. It is ſaid, 
that the lieutenant had gone on ſhore, and by that act 
might be ſuppoſed to have abandoned all deſigm of 
ſeizing. But taken it in conjunction with the moral 


ceriainty that exiſted of the prize not being able to 


eſcape the Swif?, when the tide ſet in, it was merely 
an intermediate act, ſcarcely to be conſidered as a 


poſtponement of the ſeizure, much leſs as an aban- 


donment of the deſign. The purpoſe of abandon- 
ment is alſo contended to be inferred ſtill more ſtrongly 
from the commander of the Swift continuing on ſhore 
till after the tide had turned again. In fo doing, it is 
ſaid, he waved the opportunity of reaching the veſſel, 


if in fact he had ever entertained the intention of 


ſending the boat on board at high water. But it 
muſt be recolleQed, alſo, that the boat of the V, 
which lay nearer, had gone to the prize in the mean 
time, and that this movement had been perceived by 
the officer on ſhore. That circumſtance would re- 


„ 


The 


Dain G10 


DERY, 
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move the neceſſity of proceeding to make an actual 


ſeizure, though it could not affect his right, as a , 


ſtructive captor, to all the benefits uſually . 


the being in fight at the time of ſeizure. 


i 
2 


JUDGEMENT. 


Sir William Scott.— In this caſe it is certain that 1 


privateer was the actual captor, and alſo a meritorious 


captor, as the object was not effected without conſi- . 


derable exertion. It is equally certain, that the King's 


ſhip was in ſight at the time. On betialf o wy king's 
ſu 


ſhip, this circumſtance alone is generally held ſufficient 


to found a claim of joint- capture, and to raiſe a legal 


23 pre. 


9 
. 1 
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The . preſumption of the animus perſequendi, ( a) which 


E GEBROE- 
Gm n is not ſo readily attributed to private ſhips o war, 
"De um, They go out principally on ſpeculations of intereſt; 
1 „ are not called upon to exert thoſe prompt hollilities 
E., on every occaſion,” to which King s ſhips are in duty 
1 bound by the nature of their ſervice. As to King's 
ER: ſhips, however, it is undoubtedly true, that the 1 
buon may be repelled by contrary circumſtances, end- 
üg to ſhew that there was either no knowledge of the 
| capture chat was going on, or no intention to partake 
imꝛ, it—in fact, that there was no active or conſtructive 
„aſſiſtance. In one caſe, the Lords of Appeal decided, 
> that the a& of ſteering a contrary courſe would haye 
1 the effect of repelling the force of : any inference raiſed 
| on the mere preſumption of law; and other caſey 
. might be put, ſhort of that, which would, I conceive, 
_ have the ſame effect; as, if a Ring $ ſhip was lying in 
| Harbour, utterly i ignorant of the occurrence, with her 
men diſperfed and ſails unſet. In the preſent caſe, for 
inſtance, if tio one had been left on hy, cognilant « 
what was going on, it .might have been a circumſtance 
that would have juſtified the application of the ame rule. 
But the facts upon which this claim! is founded ai are very. 
different. Here was a man of war going towards Guern-, 
ſey, as was the privateer alſo in the ſame courſe ; they 
both came to an anchor, being becalmed, but both enter- 
taining the intention of proſecuting their voyage When 
a breeze ſhould ſprin up. The Commander of the 
King's cutter went on ſhore, But. it is proved, that 
before he went he gave orders, . that the veſſel. in 
Abt might be watched, that at a proper time he] Jhould, | 
be boarded, and a fignal ſhould be 'made to im, if. he, 
| ſhould weigh ane , It is evident, therelpre that the, | 
e 
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and, the maſter adds, that he kept a watch upon Boy 


ref/tance had been made to the boat which was per. 
ceived t go off to her from the privateer, or if the 


prize had been an object of attention tothe King? p * 1 
brit., 
and kept his fails hoiſted to be in readineſs, '« fs ae 


had been any attempt to eſcape.” If there ts any truth . 


in this evidence, it is impoſſible to contend that there 


was no intention. to purſue. The chief circumſtac e 


on which any reliance has been placed is, that the 


commanding officer, Lieutenant Mounſey, went on doe, 
as he ſays, to reconnoitre the prize, and to perform 


other ſervices. But, conſidering that ſuch directions 


were left, and that the ſtate of' the winds inſured al- 
moſt a moral certainty of affording aſſiſtance when it 
ſhould be required, 1 think much ſtreſs is not to be 
laid on that fact. The privateer did not put herſelf 
in motion, but ſent her boat with eight men; and it 
is to be obſerved, that there were ſeven men or boanl 
the prize, who might probably have reſiſted, if it had 
not been deemed hopeleſs from a view of the aſſiſtance 
which was to be expected from the cutter. The 


ſubſequent condu@t of the party, alſo, is not immate. 


rial, as what was the intention of the Swiſt. (a) 
As ſoon as the wind. and tide ſerved, both ſhips got 


* — "WF _— A 
(a) — — erident'cf he dmbe 
of the Swift; examined under à releaſe, on the ground that 
he till confeſſed” that he expected to ſhare in the prize. His 


words were © that the deponent knows that he has by the fad 


releaſe diveſted hirbſelf of all 


legal claim to any part of the faid 


capture, but-that he expedts, ſouls the ſaid'/P. Mounſey ſucceed | 


in this cauſe, thats he will be liber(d;- and fuffer the depopent” tb; 


{| under 
T \ 


receive bis ſhare- of the ſaig-captere?”*, It was anſwered, that this | | 


Wr and not * 


3 e 
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The' under weigh to proceed to Guernſey, and on. the 


D very firſt meeting Lieutenant Moun UE took meaſures 


Der am, to aſſert his claim. It is not 1 that the eye 

i804 of the Captain of the King's ſpip, 3 was on 

ſhore, ſhould be on the veſſel at the preciſe moment 
of ſeizure, though, according to ſome parts of the 
evidence, even that circumſtance was not wanting: 
It is ſufficient that thoſe on board were left with pro- 


per directions, and that they exerciſed a general atten- ſr 
tion on the object, with a view to. the capture, when T 
a proper opportunity ſhould offer. On the. facts of 
this caſe, I am of opinion that there are no circum- 
ſtances ſhewn, which can have the effect of ouſting 1 
the claim of the King's ſhip, founded on the general - 
preſumptions of law, and, therefore, I ſhall pronounce : 
for the 80 of the Swift to ſhare in this N : 
2 the N and that it had hs ſo held in Coon hs both i in 5 th 
this Court and the Court ob Appeal. Ohjection over-ruled. 80 W 
in the caſe of the San Joſe, 5th Feb. 1806.—But note the diſtinc- N 
tion. In the caſe of the Amitie, Villeneuve, 2 1ſt Feb. 1806. The lt 
King's Advocate objected to the evidence of one witneſa, that in 0 
his anſwer to the ſixth interrogatory, he had acknowledged, © that L 
he cannot ſay that he is not intereſted, inaſmuch as he conceives al 
he will be entitled to ſhare, if his veſſe] was pronounced a joint lo 
captor, though he had ſigned a releaſe.” On the. other fide, Lau- m 
rence contended, That as he was clearly not intereſted, the effe& 
of his impreſſion was no more an objection in this caſe,” than in 
thoſe in which the expectation depended only on the bounty of — 
the parties. But the Court rejected the evidence, obſerving, © I 
have always underſtood the diſtinction. in theſe Courts to be, that 
if the witneſs ſays only that he expects to ſhare from the bountx de 
of the captors, he is not diſqualified or rendered incompetent, what- th 
ever may be the deduction of credit to which he is'expoſed.—' fr 
But if he thinks himſelf entitled in law, he acts under an impreſ- an 
ſion of intereft, which \ renders him ee, however erroneous me 


' | Inſtance 
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Inſtance Court. 


THE THAMES, i DavnνnKÄWd. 


nis was a caſe of colliſion, on a ſuit brought by Caſe of _ 
the late maſter and owner of the coble, or fiſhing- aud Cots. 
ſmack, the John and Mary, againſt the owner of the 
Thames loo. WEE | 


The Act of Court alledged that about ten o'clock 
in the morning of the 11th of October 1803, the ſaid 
coble was off the port of Great Tarmouth, ſteering. 
about North North Eaſt, hauled cloſe to the wind, 
for the purpoſe of getting the land on board, with a* 
freſh breeze from the North Weſt by North, at which 
time the loop (the Thames) was failing to the ſouth- 
ward with the wind free, and drove againſt the ſaid 
coble, and ſtruck the ſame with Juch violence on her 
ſtarboard bow, that the ſaid coble ſoon afterwards 
ſunk, and was totally loſt, with all her fiſhing nets 
and three laſts of herrings, ftores, &c. and that the 
loſs of the ſaid coble was ſolely occaſioned by the 
miſcondu& of the crew of the ſaid floop (a). The 


OI 


—_ x. 


(a) On the part of the Thames, the circumſtances of the acci- | 
(ent were ſtated in the following manner: That the ſaid veſſel, 
the Thames, Drummond maſter, ſailed on the gth of Oder 1803, 
from Dundee, bound to Londen, with a cargo of various goods, 
ad that during the ſaid voyage, to wit, on the 11th of the faid 
month, about ten o'clock A. M. the ſaid ſhip being then between 
Ener and Orfordaeſe, with all her fails ſet that would Rand, 


k „„ 11 — 
= - 5 


— — 
— 


. — — 


— - eow_- 


— 


33 ee —— — 
Aug — — . ͤ et «, , — ——— 
= — — - 


232 
8 


— 


— »— —-—- —_—— _ ·— w 
y 
”y 
. 


r R * 8 
” 
- FS 
9 * =. 
on 
o 
. 


different repreſentations of the parties were ſupported 
— es Ravine, As it was a a depending very 


CASES DETERMINED. In THB: 


6 | much 


1 _ 3 FAAY 8 * * 1 


is therg were any Freech privateers. on the coaſt, reſalved to ſpeak 
|. © Sihingreqble, Which he pergcived 32 about three males diſtance, on | 


wards; that the 


| her own ſtarboard: bow againſt the larboard bow of the Thane, 


gr ns as ſte was Mering, 


_— * 
__ — 


with a freſh breeze 4 e e WH denn Wt 
by Weſt, the ſaid Francis Drummond being detirous of 


to the northward, and for that purpoſe 
direQted the man at the helm of the Thames to haul ber cloſe to the 
wind, which was done accordingly. That Robert Hepburn, the mate 
ſoon after waived his hand to the coble, to ſpeak her ; that at fuch 


ume, aud until the abeicent hereaer' mentioned happened, Wire 
' ve buy two men en the b deck z that thereupon the man 


who was ſteering the cable, inſtead of gradually bearing down 20d 


| nearing the! Thames, as he might and, ought to have dong, gut hi 


hen hard a weather, in order, a0 ĩt appeared, to go athwart har, 


d to. leeward of the Thames," than failpg cloſe by the wind. 


rr canceiving that the cable could 
carcely clear the Theres in that ordered. the -mgn who 
as Reering the Thames to put the helm hard a lee, in order to 
throw her into the wind, and thereby to avoid the cable, which 
was. immediately done, and: the coble thereby paſſed cleur of the 
Thorns, W heward, It, was farther allediged, has if the fad cable 
continued, her then, couſe, ſhe cavld not have come an hoard 
or regeived, any, injury, from the Thames, but that! «while Ir 
A ee eee, 
quitted the helm, wichoüt any reaſ6n for ſv doing; and ran for- 
Heering of the /coble being thus deſerted, kr 
eme unn the wind, and having great way through the water 
ſhe ran under the lee and larboard bow of the Thames, and ſtruck 


and ſtruck the latter wi. h ſuch violence, that ſbe ſtove, in her om 
ſtarboard bow. It was farther alledged, that during the whole 
period of the aforeſaid tranſactions the wind was North Wel. 
and net North Welk and by North, and (tat if the ſaid. coble ha 
when firſt obſerved by, 
cr, ſhe would have. paſſed tleur of the Thames to wind, 
and that afterwards when \ te Hil cable en Or 
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appear ris Thadep naw; Aber * 
va not to be expected chat the information could be do ac.» mga" 
vpplied, and the me; thrown on board. withdur' I 
hat was Wasted chat: 5 opinion the Than, K 
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it aroſe entirely from the unſkilfulneſs, *iii 
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danger would have been avoided ; that it appeared to 


him that the loſs had been oceaſioned by the bold 


* manceuvre of attempting to run the Thames all at 


once along- ſide the coble, which did not appear to 
have ever altered her courſe ; that the particular man. 
ner in which the blow was ſtated to have been re- 
ceived on the ſtarboard bow of the coble, from the 
larboard bow of the Thames, could not have happen- 
ed whilſt the veſſel was paſſing, unleſs owing to the 
improper courſe and direction in which the Thane; 
was ſteered. That, upon the whole, it appeared to 


him that the accident was owing to the unſeaman- 


like manner in which the Thames was navigated, 


JuDcMENT.. 


Sir William Scott. — The Court is very much obliged 
to Captain Huddart for theſe obſervations. They are 
ſuch as perfectly concur with the opinion which the 
Court itſelf would have formed on a more ſuperficial 
view of the ſubject. It. was to be expected from 2 


Gentleman of nautical experience that he would be 


able to form a judgement on more critical grounds, 
and that expectation has not been diſappointed. 


Uncer theſe obſervations it remains only for the Court 


to pronounce, That the coble was run down 2nd 
ſunk by the miſconduct of the Thames, and that the 
loſs which has been ſo. occaſioned, muiſt be repaired. 


- STELLA 
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STELLA DEL NORTE, Cos rA. | 


HIS was a caſe on the admiſſion of an allegation 

of- joint capture, on the part of the fleet under 
the command of Lord Keith, claiming to ſhare in 
certain veſſels taken by ſhips detached from that 
ſquadron to act in concert with the Auſtrian forces 
on the coaſt of Genoa, for the purpoſe of driving the 
French forces out of that Country. The ſhip in queſ- 
tion and ſeveral other veſſels were captured by his 
Majeſty” s ſhips the Phaeton, Mutine, and Camelion, 
coaſting along ſhore, in co-operation with the Auſtrian 
forces, after the"Au/trians had driven away the garriſon 
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29 Now. 6, 1804, bs 


Jan. 29, 1805. 


Conjunct Expe- 
dition. 20 

Claim of Joint 

Capture, on the 


part of ſhips de® | 


tached from the 
capturing ſqua- 
dron, alleged 
by virtue of the 
ſpecial nature 
of the ſer- * 
vice, and the 

. agreements bes 
tween the Auſ- 
trian General 
and Lord Keith 
not /uſlained. 


from a battery, under the protection of which theſe 


veſſels had been lying. 


On the part of the claimants, It was contended, 
That this caſe: was diſtinguiſhed from ordinary caſes 
of captures made by detached ſhips out of fight of 
the ſquadron, by the circumſtance of the aſſociated 
ſervice on which the veſſels were employed, and by 
the agreement between Lord Keith and the com-- 


mander of the Auſtrian forces, that all booty made 


on that expedition ſhould be divided equall y between, 


the Britiſh: 1 the 4 your forces.” 
| 


On the wes fide, ir was denied that there was | | 


any thing in the nature of the ſervice to raiſe a diſ- 
tinQion between this] cps and other ep by a 
7 " 


 —_— ww # 


W 2 Wb N E 


* The. * detached force, That it was too much to atiribute 
Noxrs. ſuch an effect to the vague terms of the a | 

5 alluded to; mote. dſpdcially as' chat llident wa 

3 5” not before the Court. The argument 

+ ++» * - compriz6d in che obſervations oecurrifig in'the fidge 

1 ment, it is Kate unnecelary to” inet ic n l 

nin a caſe of . 


1 _ JopontentT. | 


1 — queſtion ited e 


3 ture went is ſtated in the alegatzon to have been 
„ mage in 4 fut expedition," but certainly in an ex- 
peldition, very much diſtinguiſſibd from tfioſe which 
„rare ufually ſb denominated, and differing! in'two dr. 
2 cumſtances from the caſes of conjun@ expedition, 
which ateideſdribed* in the Prize AQ. The fitſt of 


_ theſe circumſtances is, that it was 4 cotijub& pe- 
| tion between his Majeſty's ſea forces, and an Allied 


Army, ich is alone ſufficient to take it oul if the 
| operation of the Prize Act, which muſt be ſuppoled 


to regard only ſuch expeditions, as are undertaken by 


bis Majeſty's land and ſea forces: A fecond'imaterial: 


circumſtance is, that the provifions: of the Prize A 


point particularly to expeditioneꝝ againſt ſome fortrels! 


Au land, which is acceſſible by land on ode Ade, nd 


by ſea on the other, agalnſt which] both deſerptem 


,*% I 
operation. This is a caſe totally different; inaſmuch - | 
722 u. it is a-captute entirely naval, for which; as a eie 


ef force are capable of cancutring in one feet 


of conjunct operation; the: Prise Act de Bs 


ups ate NT 
—— can be derired N 1 1 
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HIGH COURT or if 


occurred im the prachee of this Court. GA: 
particulars of the cafe may be ahn e te dithiny, 
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ge, DEL 
Near... 


ſtated in the allegation, it is 2 conjunét expetlitien of yen 


a much wider range; it is the cafe of an army ſwerp. 


on progreſſively, with a view of affording: 


afſiſlance againſt 2 whole Country. It is therefore 
materially different from ordinary 


caſes in this parti- 


cular circumſtance, chr it is not caſy to conceive 


objects of booty or prize; a3 to whidt tliere could be 
any privity or co-operation between ther; Suppoſe 
the caſe of a Ruſſian army landed in Frante; and fup- 
ported, as far r it was capable of receiving aſſiſtance, 


by an Engi fleet upon the coat? Though' æ general 


purpoſe of concert atid affiſtince might f ublilt between 


tem, there would be many actꝭ and 'maviy Ptligfions, 


in which" there could be no poſſibility of * wn 7 


lf the army moved eyer ſo little into the interior wit 
a view of con ting its force, or of taking 
more advantageous f ion, any booty taken-in ids a 
courſe would be,; A capture, towards which- ſcarcely. 
any privity, or communication of endeavour, could 
ſubliſt between the two forces, in compariſon witli 


other caſes of co-ope peration, pointing to one particular T 
ud identieal.oh leck. Ss on the other fide, whilſt the- 


army was ever fo He retired, a capture made by the 
feet of ny {hit appeart g on the coaſt, muſt be an act 
in which che army,coul aye very little participation. 
[ mention: theſe inſtances for. .the purpol purpoſe of ſhewin 
that te preſent Gaſs.” in {5% 
wrel nature, FT OY 


Es is rather En ; 
i the rules "of Son- 
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Fox. 19, 1805, oe | 

ng the Got, and of = leet ling along the ouſt, N 

not preſſing on any particular point, but wund going 
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Nestes. . 
ies, ation, ere bene the Court 
12 * 4 determine h ow e, the proviſions « of 


Aiſtinctiy what that ground is. It does not.ap I 
me that the facts are ſufficiently deſcribed Y bt ls . 


the Court, when it is got on ſuch D 


which' the whole cauſe depends, till 12 el 


Melas, and Lord Keith, by correſponden 


- time- this correſpondenee paſſed, or n 
exact terms of the agreement, we are. not 


hey unct exp 2 he are or ng 
duft. wou da t leaſt ann 


to be applied, i in all points, and wi + =o 
aj ſuch a cafe. It 15 rather 5 = 
mpat . between tlie parties t 
and de extremely deſirable, that, woanimity 
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s ecured, and all cauſe, of dillenſion, SHS wald 0 


rg 


moved, 12 e, e ang es 
of 


aſcortaipes. 
1 85 
pod 
$ un 
have the fads of the caſe eſtabliſhed with a le 
preciſion, in order that it may be enabled & q to Ke 75 m 


th ret parties have 
Theſe are ſome a. on =P 


neral view of the caſe, and 1 advert to, 
purpoſe of intimating how, neceſſary, it 


ore 
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dation. No mention is made of the a pi 


cle, and merely in terms of reference a0 to by UT 
tranfa@ion':—* That it had been agreed, by « 5 

2 e” as 
booty ſhould be divided desen them. N 


av 
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It is certainly very deſirable that the agi 
fföuld be produced, that the "Court i 115 
to 8 put It its own legal conſtruction, vpan. if 965 
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ſated generally, © that there had been ſuch an agree» „ . 
ment,” and in theſe large terms that the whole! Neuss. 
booty ſhould be divided. In ſuch an expedition as hm e 1226. 
this was, entirely out of the view or contemplation of *> '#5- 
the AR of Parliament, the Commanders in Chief of 
the ſeveral parts of the combined forces may, I think, 
be ſuppoſed with great propriety to be inveſted with 
{uſhcient authority to make ſuch an agreement, as a 
neceſſary meaſure for preſerving the harmony of the 
expedition; and if that agreement was confirmed by 
their reſpective Governments, it is that which this 
Court would conſider as competent to bind all the 
parts of that force. It would be neceſſary, however, 
before any advantage could be derived from the ſtipu- 
lations of that agreement, that the agreement itſelf 
ould be very diſtinctly before the Court. ; 
The allegatfon ſtates, that the ſhips took poſſeſſion 

de.“ That the army was in any way inſtrumental in 
this act does not appear, though ſomething of that Kind 
las been thrown out in argument. The allegation goes 
m to ſtate what I conceive was meant to be a ground 
of law on which the other parts of this fleet would be 
entitled — ſince this is not a proceeding on the part of 
the army That they were under the command f 
Lord Keith.” Certainly that alone would not b: 
lulicient, that they were under the ſame command, if 
employed on ſeparate ſervices. It is ſtated alſo, that 
they were employed in the \blotkade of Genoa, and in co- 
perating with the Auſtrian forces under the command 
f General Melas.”* Now, on the whole of this deſerip- 
ton, I think it would be going farther than the autho- - 
my of any cafe yet determined would warrant, to hold, f 
that all theſe points of co-operation are to be combined 
{a ſuch an unity of purpoſe, as to entitle all the parts of | 
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that force to "ſhare i in > other's booty. ' One part 
| was employed in the blockade. of Genoa, a ſecond de- 
taghment. vas employed upon the coaſt on one ſide of 


s >=] theſe ſervices, are to be combined in one general cb- 


operation, would be. tp eſtabliſh a principle of unity in 
conjunct operations, of a very large ſcale; and ſar be- 
yond what the Court is warranted ta do by theaythority 


aof any caſe that has yet been determined.” It is\ſaid; 


+ that the Auſtrian forces were inſtrumental in drieing 
away the garriſon from the forts hy which the ſhips had 
been. protected, and that the capture: could not have 
been made by the, Zygliſh ſhips. alone, Wi hot the 
operation of the Auftrian 1 army??? Tha I think 
would not be deciſive to ſupport an intereſt: Inithe 
caſe of a Rufſien army, which I have already fuggeſted; 
the movements of the army, though without reference 

to that effect, might tend eventually to the ſucreſs of an 

attack of ſhips on the coaſts; though the movements Wi ve 


were taken only for the accommodation of; their ous: il be 
plans ; ; yet, on ſuch a remote and accidental aſſiſtance, WI tha 
it would, I think, be dilicult to conſtruct a claim of | Wl Ce 
joint intereſt, on the principle of co-operation and |: 
conjuntt expedition. dul ah 0 en! 
There are two ways in which. this caſe. may be. Wl (ide 
conſidered, —firſt, without any reference 10 the. adm 
Auſtrian army; and ſecondly, wirb reference in ppl 
that connection, and the effect of their, co-operation. ' Wit ha 
ws © the caſe is conſidered independent of any cole; ame; 
nection vith the army, and only under the orb 


nary grounds of capture at ſea, it appears oe 

that the fleet. at large could. not eſtabliſh a right 100 

mare, though Lord Keith, I perceive, ſeems to haves 

ealertained a Verde We On the ale e ſupel 
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poſition, that, the event was naeratly connected with = 


the operation of the Auſtrian forces, the effect of that ee 
cireumſtance muſt depend altoſt entirely on the terms GE AF 


of the agreement; and I have already obſerved, thaf 7 29, 05. 

the article pleading the agreement, is not very diftintt 

or ſpecific in the deſcription: of it. As it ſtands at 

prelent, it ſtates that *.the whole booty ſhould be dis 

vided? : The word booty, is in itfelf rather an equi 

rocal tert, and in its obvious meaning applies more 

properſy to capture at land, and to the capitulation 

of towns; without ſome context, to qualify i its gene - 

ral ſenſe, it would not, I think, be taken in its ordi- 

nary meaning to point to captures at ſea, though 

Lord -Kcith, very honourably towards the Auſtrian 

army, ſeems to put that interpretation upon it. Ano- 

ther expreſſion is, “ bat all articles which came into 

their bands ſhould be divided.” That again, is not Y 

ery preciſe phraſe; and it is always to be remem. 

bered that the Huſtrian forces do not ſeem to have put 

that conſtruction upon it, fince they are not before the 

Ccutt in any manner aſſerting a claim on their own 

behalf, as ariſing out of this agreement. They are ſilent” 

en the ſubject; and by their ſilence, they muſt be con. 

ſdered as diſclaiming any ĩntereſt in the captures, and ay, 

admitting that they did not underſtand the contract to, ; 

Ad apply to captures of this! nature. In argument, indeed, | 
das been attempted to account for their non appear- — 

ante; but that is the ſuggeſtion of Counſel only, 

e bd on che other hand chere is the fact itſelf, hat 

e do not apprar to put forward any claims on "their 

ier behalf. | This non. appearance "muſt, T think, - 

have i taken as a waver or diſclaimer of any ſuch inter- = 

up 1 muſt obſerve, alfo, that it is not ſhewn in what 0 
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manner the agreement was acted upon in other re. 


ppects: Whether in fact it was ad to, or re- 
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Jon, 29, 1805. 
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nounced by the principal parti es themſelves ? Suppoſe 


contract between two, perſons, A. and.: B. To 
| reaguaced on the part of B. I da not ſee that it wo 
be competent to other particular perſons undex 
is. in the preſent inſtance, under T,ord Keith, to! = 1 
the inſtrument, and demand to have different pripcip 
of diſtribution applied towards them, ang. ith, rafer- 
ence only to other ſubordinate parties undeꝶ it, than 
what would have prevailed, if no agreement had heen 
entered into between the prineipals, or ha cm- 
delled or become extinct, or had been, fo xe · 
: nounced, What the reſult might he. of ad on 
the part of the Au/rian army, it vill. 
in the preſent inſtance to conſider, becauſe there is 


no intimation of a claim on their behalf «The are 
Ment ;” and this ſilence muſt be taken as: a I 


renunciation of every demand on their parti i That 


te allegation, as inſufficient in point of law. to. ſup· 
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being the caſe, I am of opinion that i id not cm- 


petent to theſe other perſons, compoſing! he flet 2 
under Lord Keith, to ſet up the 5Qr 
the effect that might attend it, if directly brought for- 
ward and ſubſtantiated, on behalf of the original 
parties themſelyes. I am diſpoſed, therefore, to rejedt 


port the tere chimed under it, —Fxpang# allgwed 
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Fer a caſe of a claim of coſts and damages) Pinar by wil. 
6n atcount of injury fuſtained by ſtriking om n theprize matter 

| deck off Wniiith, — to the wilful neglect of che 8 
prize-maſter in Lefakiuig'ts reteive advice ortaki 4 pilot 

on board. The of the neutral maſter Nated'a 

caſe of greut violence on the part of the prize maſter, 

who was repreſented to have been in almoſt a con- 
unued ſtate of intoxication, and to have been guilty 

of great eruelty and .miſbehaviour to the crew of the | 
captured” veſfe}; Farther time had been repeatedly Wo 
given to the owners' to defend themſelves againſt this 
charge. en produced 9117 


18447 14 e 
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On the fart of thei cloinent, | Laurence and, Rabinfon. 
ſlated: the damage which had been ſuſtained, and 
the ill treatment of the crew, and prayed, that the 
Court would wark this caſe by decree of pecuniary 
compenſation againſt the owners in the ſame manner 
n Me, Sale of the Priſons Ken Supra, p. 33. 
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(.) The Eiitar takes this eine Tapped 
quel of that caſe: On the gth of April 1805, it came un again, on 
the report of the Regiſtrar and Merchants, ſtating the amount of 
the embezzlement which had taken place, &c. On the part of 
the Britiſb Merchant who had acted as Agent in claiming the 
NJ property, it was prayed that the Court would confirm the Report, 
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Sir William Saat 3 am . thi neceflity ; of: 
Le this charge to have been ſufficignily pro ed 
by the oath of the neutral maſter, unanſwered as it is: 
2 £42:3.301.5 4at ING EY 


;twithflanding the $ en We Bad{cRov a 
no an ing t e Span; 1 P prof rie 1 were now come remic 


a ad 50 Luger 1 bus Bind; befeie tic Cuß 

would direct the ſum reported td be brought into the Repiſtry und 
alſo the Cos s, for the purpoſe of being puid to the Brut Mens, 
chant, as an indemnification ſoxithe expences, incurred, hy. him 3 in 
Pröfecuting the claim. The King. s Advocate ſtated clo Leda 
flanges in mitigation, on the part 01 the captars. —- ar 

wis' a eaſe of great miſconduct if the'privateer, who 8 
ſeiruro in time of peace. and afterwards delayed lesen 
able time to bring the caſe to adjudication. e hen 
brought on, reſtitution was reſiſted on grounds; * 

Court could not but conſider as wholly untenable, 

time of the former decree, the charge of Ws 
referred to the Regiſtrar and Merchants, and the reve we 
coſts, was reſerved. The Regiſtrar and M-rchants now report 
that there is a deficiency. To the former decree I look back with- 
out any. diſſatisfaction, conſidering it to be nothing more than 
what way due to the parties, and to the honour of the cquntry, 
1 am, therefore, diſpoſed to carry that decree into ee to the, 
utmoſt extent, unleſs I am obſtrudtcd by any principle law that 
ſhould prerent me from making any decree in favour of perſem 
who now Fand in the condition of alien enemies. But 4 tlink 1 
can perceive a mode in which I ſhall avoid all danger of violating | 
any principle of law, and in which I may expe& to be e 
by the authority of Government. 1 ſhall direct the e money to 
braut ht into the Regiltry to be at the diſpoſal of his Majelty : 
and I apprehend it will not be difficult to obtain a licence to en · 


75 able the claimants, to take it out, as a reparation for the injury 


which the Court, has already pronounced. them to have, regtived- 
1 ſhail diredk the ſum rag as 9 and " ecu} 


bruug ght into Court, 0 Af - e 1% 4 44 rnold 11 
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by any evidence offered on the part of. the owners of 
the privateer, ſince the cauſe firſt came on in Septem- 


ber 18647” That damage was actually ſuſtained i in- 1885 


deed admitted by the negoeiation which the agent Uf 
the ou are ſtated to have been at one time diſpoſed 
to enter into. for the reparation of the injury which. 
the veſſe] had received. It muſt, therefore, be pro- 
nounced to be à caſe of coſts and damages, and — 
referred to the Regiſtrar and merchants to report the 
amount. But the Court will not ſtop here: Owners 
are farther anſwerable for the proper conduct of the 
perſons to whoſe care they entrult the conduct of their 
privateer. | They ought. not to put their veſſel into the. 
hands of a perſon capable of being - guilty of ſuch! 
outrageous "behaviour; as is imputed to the prize. 
maſter in tliis inffarice, and is not contradicted. The 
protelt was communicated to the owners in an any 
{tage of the cauſe, and it was their duty immediatel 

to have uſed all means to exculpate themſelves- 
their-crew (a). Since this has not been done, I diet 
admit the charge as proved; and I think I deal out 
very ſcanty Juſtice, by condemning them in the ſum 
of one hundred guineas, to be divided amongſt. the. 
crew of the neutral veſſel, which conſiſted of ten per · 
ſons. As to the diſtribution of that ſum, I ſhall' di- 
rect twenty guineas to be given to the maſter, fifteen” 
to the boy who was particularly the object of 118 
uage, a ad. the wn to be divided N . , 
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(4) ew ſaid in excuſe that the . N 
ſons, on whoſe affidavits alone they could ground any defence, had . 
hen abſent ever ſince on a voyage to the Hef Ia. 
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Rok Peas capture, has been ſince loſÞ.: If | 
the gaſe, I. ſhould, certainly have 


1s (40 Sc 5767 me 16 oonmad? 
0 19 one 


25 rahe (U THE SACRA FAMIITA;' do.] 
' 5 


72511 1516 2 01 wort: ad It c101qs3-11. 104 


Hs, Was A queſtion ariſing on am application made 


peer e, . en behalf of 2 Linerpou privateers Ming the 


actual captor, 
ſuliained, not- 
withfianding the fr 
; — of 
ee joint 


captar, 


ee 8. 


actual aptor, to have the Rice remoyesl te 
5 mu, where ſne had beep. buoy — : 
dip, who had dipole Tit 
” the pretence af ho, gd Lite Ns 
20 ein" obtained to tha 2 on af Abu 2 
motion was now ade on the part IS. ajelty' $ 
AP, 4 1 Urenie, the aſſerted joint: captor (q Hcyying 
e Court. Wes not permit the gqmamiliognto 
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110 07 the” part + the joint capter, the King's Ac Tee 
—The capture was made ſoon after the declaration of 
hoſtilities againſt Spain: The privateer, who was the 


acqual captor, had not a letter of marque on (bpard 
againſt Spain. The Uranie being in ſi ghe at che 


time, and coming up, toox poſſeffion of "hg jo 


or 


"under an erronedus e ir which fee ms to. 
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11 (a): 121th, the, 18606.—This 4 came on to de dusrb'bn 
the claim of bie Majeſty's ſhip Uranic, to Thare ds fbint chpder, 


en dhe plea of being in filr, when the claim was eſtabliſhed d 
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9 be either one commiſſion including all, or 
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the part of the joint · captor, or that ons x | 
tention or wiſh to have the prize ſent to Liverpool. To 
remove her to that port would be rather for the con- 
venience of the owners, than for the benefit of the 
joint-intexeſt3 in/which the King's ſhip, though only a 
joint-captor, will partake to a much greater extent 


that the Court will not fanQion I te 
2 che rize entirely out of the \ view 0 
ap, . it i is echt neceſſary te to Fong 
$1 the” Court will direct ie pri Z ig de 
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05 the other” fide, Lade ſtated That the. com- 


- mild" Rad dein already granted; and ſubmitted, 
with reference to the circumſtances of the caſe, that 
duff cient 2 was not ſhewn why that K 
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{4) 146 If the State be neee Be it by neceſ.. - 


0 otherwiſe, if a captain, having 
Kaye: Hin 7 ſhould ie with and capram 


ng ge Fn i ih 
a lawful prize, but might: br taken away ach man f war as \ 


ſoould firſt fall in with him.” —Spirit of Marine Law, by. John 


Maxwell, of the Honourable Society of the Inner Temple, and 


date of the Royal Navy This citation is intreduetd, ſolely for 
the purpoſe af corretting cho erroneous intimation of the luſt cliniſe, ' 
. made vhon it-in the Jadgment'y infra, p. 302. 
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Sir in, Scott, —The queſtion before me is; Whether 


* 1 ſhall carry into effect the decree whith hab already 


paſſed, or whether ſufficient cauſe. is ſneum to ſtop/the! 
commiſſion which has been granted? It appears that 
the prize was a Spaniſh veſſel of conſiderable value, 

taken by a Liverpool privateer, not having on board a 


letter of marque againſt Spain; but the 5 


be preſumed to have ſuppoſed that his ownecy would 
be active in their own intereſts, and that they would 
uſe immediate exertions to arm themſelves with a 
commiſſion againſt Spain. He made the capture” ex- 
preſsly on fe ground of Spaniſh hoſtilities, and had 
in his poſſeſſion the Gazette containing intelligence 


of that occurrence, and ſhewed it to the maſter of the 


Spaniſh veſſel, The King's ſhip came up after the 


capture, and diſpoſſeſſed him. I am not diſpoſed ta 


fay any thing vindictive on this point, as the error 
ſeems to have been very general in the navy, and to 


have been derived from ſome publication, which the 


Gentlemen of that profeſſion have been in the habit, 

of conſidering as legal authority. The fact however, 

is, that the King's ſhip did diſpoſſeſs the privateer, and 
brought the prize to Plymorth, where, on better advice 
being obtained, the poſſeſſion was, it is ſaid, imme» 
diately given up. Proceedings were commence 
here on the part of the privater, no appearafice 
being then given for other parties. A commiſſion of 
removal was prayed, and was not then oppoſed; Under | 
ſueh circumſtances it was not neceſſary for the actual 
captor to do more than ſtate his wiſh that the prize 


immer- 


mizht he. removed to Liverpool; the commiſſion paſſe, 


N 


captor is potior jure. Can it be ſaid that, when he is, 
deſirous of fending the prize to a port not improper, 


... 8 
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ed, as of courſe, under the uſual proviſions. That 
the parties ſhould wiſh the prize to be carried to their 2 


on port Was very natural; and as long as it was not = 


an improper: market, which Liverpool can ſcarcely. he 
ſtated to be, there ſeemed to be no ground of ohjer · 
tion on the part of the Court. Had the application 
been for a; removal to a market - evidently diſadvany 
tageous, as for inſtance, to Greenock, or any other | 
ſuch port, where the convenience of the actual cap- 
tor would: have been conſulted in oppoſition to the 
generat> interęſt, the caſe would have ſtood on very © 
different grounds. An oppoſition is now given on tha 
part of the joint captor, praying that the prize may 
not be temovtd to Liverpool, but that it may be 
brought to Lendun. To ſell at Plymouth is out of the 
queſtion ; that port cannot be ſuppoſed to afford a 
very beneficial market. It ſeems indeed to be entirely” 
out of the intention of either of the parties that the 
prize ſhould remain there; but they are not agreed aa 
to the place to which ſhe ſhall be removed. Now, in 
ſuch a caſe; I have always underſtood that the actual 


and more commodious for the convenience of the 
owners, 2 mere conſtructive captor ſhould be at li. 
berty to defeat that wiſh, by ſuggeſting a market; 
which may by poſſibility be-i in ſome reſpects a little 
more advantageous,” To allow ſuch a power to the 
conſtructiue captor would be going farther than I ever 
remember to have been done, If the port to which 4 
the prize was intended te be removed, had been a 2 
. in N or one in 5575 wy danger" of 
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An joint captor t. to oppoſe fuch 4 4 removal. Bü 
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embezzlement could be apprehended, 1 b have already 
ſaid that it might afford grounds for an oppoſition of 
this kind. In the preſent. caſe, the only queſtion 
which could be made is: Whther tie privateer ex- 
b intention of ſending the prize to Li 
12 | inſtance, or whether it might net Hate 
99 to Plymouth with the perfect "Ginctifibiice of 


* 5 04 Whether "the gy pie. al" 


| Gilted upon to ſhew an original mien Sr Soli to 
Liverpool? Becauſe, if no fuck with Wis Ufitertaih ig | 


the time of capture, and the intention of 


5 to a e was only lately "take pany 5 
re 


ture from t original plan,” it might” erhaps 


g 


Pn think it muſt be Prelbimed bi the dtn 
of the parties and the 'rcumſtaces of the eats, Ha 
fuch fg EY was in fact entertaimel 

of the tual captor ; or if ay doubt ene = 
to exiſt on that head, it is again repelled by the ne- 


| 3 of the joint captor in not appearing to make 


any objection to the original application. am of 
0 plates that the objection, coming as it does at tut 
late period, is not ſufficient to induce the Cpt yy 
ifuperſede. the commiſſion which has ae 


creed, and Thave no heſitation in direct 


"decree to be carried into effect. * IN bw) —_ 
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True 5 9 8 Pr f 2n Anericen tp hie k had hs 


,,come.. from the Hauannab to New Providence TG 


the enemy: 


with a;cargy.of colonial produce, and was procgcding, Review of for- 
when takepy with a conſiderable part of that cargo gn. Frans 
bein. the ꝓqrt of Anfterdam. - pep this 


r _ — Ultimate 
On the part 7 15 : the captor,, the King s e — 
5 2, to the zeneral principle of law t 
ny been applied to. this aſs of caſes ; and to the ne- 
of adhering to it, in proportion as the "8k J 
old] in this courſe of trade on the part of me 
chants in America, and. the intereſts which the ene. 


ee eee e 
is 7g Doll 11, 201 , 7211 INTE Ns tits 7 
— — TI ITT r 
(4) The intereſt which eile confeſs themſelves 
io derive from the aſſiſtance of foreign. merchants, . Tae 
fraudulent devices the commerce between the mother country and 
their colanies, may be eſtimated by the following extracts from let- 
ters found amongſt the papers of the Orion, r3th March 1866 and 
written by perſons at Anſlerdam to their correſpondentsat the Gape 
of Good Hope, —* How much it grieves us not to. 158 u in ger 
power to execute the aceumulated orders of all our friends, owing 
to the vexatious ſituation of the times. The only channel we had, 
to wit, through Copenhagen, which we could · avail ourſelves of laſt 
year, we are no alſo debarred from, owing to a ſtrict interdiftion of & 
the Daniſþ Government not to load any other goods than thoſe 
which are bona fide Daniſb property, which has prevented our friends 
as well as all other houſes of repute to be of ſervice to us therein a, 
ormerly, We are not ignorant that there are expeditions made to 
remote quarter of the globe, and {till farther from other neutral 
places, but we do not conſider ourſelves juſtified, without ſpecial 
authority from our employers, to riſt their property in this manner. oy 


/ 
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eame every day more manifeſt, — On the facts it | was Þ 


32 my ſuſficient grounds to eſtabliſh the original intention, 


rated motives.” 


contended, that the courſe of the tranſaion afforded 


The veſſel had come from the Havannah to the port 
of America on the z iſt May, and proceeded again, 


after ſome neceſſary repairs, on the 20th July, with 


much the larger (5) part of the ſame cargo on board, 
to the country of the enemy; that the illegality of. the, 
trade attached upon the veſſel alſo, as well as up 

the cargo; that it had been ſo held in the caſe. ofthe) 
Eher, Orne. 


11 15 ni 


On the part of the Claimant, Sad 4 Aden; 
contended That there were circumſtances that —_ 
ed to a a-ſeverance of intention between, the preſent. 4 


F 1 


L K. 
. re 


In the firſt inſtance . the enormous charges, but, reel A 
pally becauſe we are not ſufficiently convinced of the ſolidit 778 
property of the parties concerned. The fame reaſons prevent Us fro 
participating inexpeditions by American ſhips; mnt 
us that theſe are often marred before their departure from henct, Audix 
thoſe upon whoſe honour we might conſide, h:/itate to engage in neu 
tratizing, either from a too rigid 2 of conſcience, or from ſelfrinte- 
In the ſame collection of papers is to be found 
alſo the following extract of a letter relative to tranſhi ipmients in 
America, dated Amfterdam, 24th Auguſt 1805, from'Meſirs: Tru 
and Co. to Mr. G. E. Overteck, at the Cape of Good Her: & Severat 
neutrals have been carried into England, and the cargaes con rod 
ed on the flighteſt ſuſpicion, noteuiſ Manding the cargces en 
tranſhipped in America, and had paid the intvard and outward p uly, 
which might be the means of expofing our Indian and Cap [Friend de 
great Loſſes.” ) Ws 
In a late popular publication in America, — the ſignature olf, rn 
Phocion, the amount of colonial produce, re-exported by means 
of drawbeck; from America to Zurope, as aſcertuinecd by oa 
reports for the laſt ear, is ſtated to have, been. 28 milliuas af eh 
lars; being in proportion of 28 to 75, (viz. ſcventyaſſue milliom of - 
dollges), the amount of the whole imports of the countiys accord« 
ing to the lame official returas. | 
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voyage and the voyage from the Havannah : that eme 
coffee, which had compoſed part of the former cargo, 


had been left in America, whilſt other parts of the 


preſent cargo were taken on freight, and were not 
expoſed to the objection of having been brought from 
the colony of the enemy; that as to ſuch parts, the 
ſhip could\not in any manner be ſaid to have been en- 
gaged in an illegal voyage; that it did not indeed 


follow that there muſt neceſſarily be a unity of pur- 


poſe. as to the voyage of the ſhip, even if the owner 


ſhould be held to have formed ſuch an original inten- 


tion, as to the cargo; ſince inſtances frequently oecur- 
red in which the deſign as to the cargo was carried' 
into execution by means of tranthipment, even between 
veſſels of the ſame owner. Iu the cales- which had 
eccurred lately, there were particular circumſtances 


ticular voyage: but the preſent caſe does not afford any: 


concluſive evidence as to the cargo, and much lefs as to : 
the ſhip ; it was one therefore which the Court would 


n to be referred for farther information. 
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which-led to a concluſion as to the unity of each pars. 


"Toba; t. 


Sir William Scatt.— This queſtion ariſes as to a reſet” 
which had gone to the Hauannab, and from thence to 
New Providence, where ſhe was refitted, and took on- 
board part of the ſame cargo, with other goods. wa of 
longing to, the ſame owner, and ſome other articles 
en freight, and was at the time of capture proceeding 


5 


to Am/terdam. On theſe facts two queſtions have been - 
made Firſt. Whether the goods ſo going are not _— * 


to condemnation? and ſecondly, Whether the Hip, us 
coucerurd in che eee is e 5 
3 "bj 14 


- 
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to the ſame penalty. It is certainly true that 2 con. · 


fn Dang ne hy om 
, Mother Country, or to any other ports but thoſe of 
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the Country to which the veſſel belongs, will ſubjeR 
the cargo to confiſcation ; and the only point which 
the Court has to decide * whether the voyage in 
queſtion is to be conſidered as a continued voyage or 
not. It is a queſtion in its nature ſubje& .to very 
conſiderable difficulties in particular caſes ; and one, 
on which the Court muſt exerciſe its judgment with 
great caution. on the ſpecial circumſtances which com» 
poſe the ſubſtance of each caſe, and with great care 
not to attribute more weight to any particular fact 
that what it juſtly demands. In the caſe of the 
Der, Orne, which was decided by the Court of 
Appeal, the principle of law, by which ſuch caſes are 
to be decided, was diſtinctly affirmed. It certainly is 
not a novel principle; and I cannot but expreſs my ſur- 
prize, that it ſhould be repreſented in any piace, as 1 
underſtand it has been, that-the principle is new. On 
the contrary, it is an inherent and ſettled principle in 
all caſes in which the ſame queſtion can have come 
under diſcuſſion, that the mere touching at any port 
' without importing the cargo into the common ſtock 
of the country, will not alter the nature of the voyage, 
Which continues the ſame in all reſpects, and muſt be 
| conſidered as a voyage to the country, to which the 
veſſel is actually going for the purpoſe of delivering 
ber cargo at the ultimate port. The Een, Orne, 
was in fact the firſt caſe which called for the direct 


dedffian of the Superior Court; but the ſame doctrine 
would have been held in any other caſe, if ſuch a caſe 
n and caſes had 

occurred. 


0 1 1 


2 

congeve-$9, :, > 

an 7 5 

——— a from America 185 Li C 

finding «the matket * bad ſhe went. on wy em 

and there tk. n board à cargo of — duce 

for the Hatbmab, under the direction e 

2 © that ſhe mould go to the har q 
'Salem fn ticles, was the onnen (0h. ; 

of and ſent the yeſel on. , 

— to 8 that it was 955 N 45 

in the mind of an aut! XX 

ater full powers, that the velſel ! ould 1 

gato t and that this purpoſe was adopted 

by che; , hät it was in reality x; continued © 

voyage: from Main t the Havennah ; that ay e e . 

intention Adu Was done away by the E 5 

on the part of the dune r, ů wal theſe f 

oui port cht ᷑ s fully implicated in the engage- 

ment uf lending her on, according to the projected 2 

voyage. That was the fundamental caſe—# caſe of 

a trade from th Mother Country to the Colony, with" 

full -knowtedge oß the eircumſtances, and à diftin&' ” 

adoption:of cid purpoſe on the part of the <wner; '* 

Ober caſet have ſoecurred ſince in this Court wc 

have been determined on their own particular eirtum -- 8 

ſtagces y ah indeed, all cafes! of this kind muſt b 

enjoretnedfthait bm erijcnne; which tay boighner>" 8 
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burt to America, and from thence to the Mother Country 


(5) Adm. 
23 July 1805. 


- called for the deciſion of this Court, was that of the 


veſſel, from which it appeared that ſhe had been for a 
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or ſtronger, according to the manner in which the 


tranſaction has been conducted. The firſt cafe that 


Enoch, (a) in which appeared one fact, which was in ĩtſelf 
concluſive of the intention, viz. a charter -· party, pro- 
viding © for a voyage to the colony of the enemy, and 


n Europe,” affording a compleat demonſtration of 
one entire voyage. It was not merely a circumſtance, 
it was an abſolute and concluſive fact, declaratory of 
the intention of ſending on the cargo to Europe: The 
next caſe was the Rowena, (b) which happened on the 
fame day, and which the Court did not diſtinguiſh in 

judgment from the preceding caſe, though there was 
this difference between them, that it kad ngt a charter. 
party linking together the two parts of the original 
voyage. But other circumſtances occurred leading to 
the ſame concluſion, and the Court can only decide on 
circumſtances. There were the former habits of the 


conſiderable number of voyages employed in the fame ; 
courſe of trade in the hands of the ſame owner : The ; 


whole cargo had come from the colony of the enemy, 1 
and had laid in America only a very ſhort time, juſt * 
long enough for the purpoſe of being landed and re- 0 
ſhipped. Under theſe circumſtances the Court thought Ia 
itſelf bound to preſume that the original intention of de 
ſending the cargo to Europe had actuated the whole Wy 
adventure. Soon after came the caſe of the Reſpect, (c 


in which it was affirmed in the claim, that the goods 
which compoſed part only of a former cargo, were 
intended for fale in America. This averment was 


F444 with... lotta bt Rs 2 
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ſolemnly. interpoſed on oath, and as the matter was 
dubious, the Court thought proper to admit the parties 


to eſtabliſh their averment in proof. Theſe are the 
principal caſes which have occurred in this Court, 
without adverting to caſes that have occurred in the 
Superior Court; and I now have to conſider whether 
there was in thoſe caſes any thing, on which the Court 
relied, which binds me to conclude, that the preſent 
voyage was a continued voyage, and that there could 
have been no real bong fide importation. There are 
no letters or writings, as in the Eſex, Orne, purport- 
ing an original intention to ſend on: There is no 
charter. party as in the Enoch : There are no inſtruc. 
tions, diſcloſing a courſe of ſimilar voyages to Amher- 
dam, as in the Rowena. The former voyages are 


clear of ſuſpicion ; and I think there is ſomething in 
| that fact, and that it is but juſt that the preſumption 


from former habits, which weighs unfavourably in 
ſome caſes, ſhould have its due weight on the other 
fide. It is, indeed, the very purpoſe of the ſeventh in- 
terrogatory, to illuſtrate what is obſcure in the tranſ- 
action immediately before the Court by former habits. 
The preſent caſe is dilinguiſhable alſo in another point 
of view, that the deſtination is not to the Mother 


Country of the colony. I do not ſay that the rule of 


law would be. different on that account, but as evi- 
dence of intention, it is ſomething ; when the portus, 
ad quem is not a port of the country to which the' 


£ 


colony belongs, and is itſelf a place of great general | 
trade, there is not the ſame preponderance of evidence, 


the proof of intention is flighter, I will not ſay how 
much lighter, but it is a circumſtance to be taken 
iuto conſideration in forming a judgment on the whole: 

BB 2 caſe, 
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caſe, Itis ſomething alſo, that the goods are not the 
whole of the former cargo; ſince the inference of origi- 
nal intention is not ſo ſtrong as to goods which compoſe 
a part only, though a large part of a miſcellaneous 
cargo, picked up 1n different places, and belonging to 
different proprietors. On theſe grounds it does appear 
to me that the preſent caſe is ſubſtantially diſtinguiſhed 
from other caſes, determined by the Lords of Appeal, 
or in this Court, and that it has not the ſame proof to 
be collected from circumſtances, on which a Judicial 
mind is bound to acquieſce. There is room to let in 
the ſuppoſition that there might be an intention of 

ſelling in America, and that in conſequence of the 
failure of that proſpe& only, the deſign way taken up 
of ſending on theſe goods to the Eurepean market. 
Without abandoning the principle, or being in the 
leaſt diſpoſed to let it out to a degree of laxity, which 
may endanger the ſtability and conſiſtency of the 
general rule, I think that the claimant may in this 
caſe be admitted to prove the averment of an intention 
of ſelling in America, which is not ſhewn to be incre- 


dible, or inconſiſtent with any circumſtance which is 


at preſent in evidence before me. As to the other 
parts of the cargo, on which no queſtion is raiſed, they 
muſt be reſtored. The queſtion as to the ſhip will 
tand over to wait the judgment, which the Court may 
| ultimately form on the real intention of the owner 3 
to the cargo. 
On the aad of April 1806, This cauſe came on again 
upon farther. proof; when it was admitted on the 
part of the captor, that the proofs were ſufficient, and 
the Court decreed rellitution. . | | 


4 


3 P I. Mn 


States. 


ERE 


HIGH COURT OF ADMIRALTY. 373 


THE AKA, L. War- 4% 


AN 


4 | N 20th 20th 
s was the caſe of a ſhip under American colours, . 1805. 


with a cargo of logwood, and about 13,000 dollars Chin of nk. 
on board, bound from the Spaniſh main to New Or- reftrion, with 
leans, and captured by the Minerva privateer near the 2 1 
mouth of the River Miſiſinpi. A claim was given 
under the direction of the Anerican Ambaſſador for 
the ſhip and cargo, as taken within the territory of 
the United States, at the diſtance of a mile and a half 
from the weſtern ſhore of the principal entrance of 
the Mi/i/#ppi, and within view of a poſt protected by 
nnn A GE CES 


» 


On the part of the Captors, Arnold and Robinſon.— 
The claim of territory, which has been aſſerted in this 
caſe, involves ſeveral queſtions of fact and of law: 


Firſt, as to the place of capture; ſecondly, as to the 


nature of the neighbouring ground—whether it is 
ſuch as can ſupport a claim of territory; and thirdly, 
a queſtion as to the time from which the capture is to 
be dated, whether from the time of actual ſeizure, or 
from the firſt ſummons, and commencement of the 
chaſe. As to all theſe points the evidence is v 


contradictory. The place of capture is deſcribed * : 
the maſter in his depoſitions to have been ©! about two 


Engliſh miles from land, at the moutn of the Mie 


fppi.” The ſecond witneſs ſays, cloſe to the bar of 
the Miſh/ippi very near the ſhore; and the third 
It 3 18 witneſh 
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witneſs ſays, near the buoy at the mouth of the 
River of New Orleans.” The deſcription which the 
2002 commander of the privateer gives in his affidavit is, 
that about five P. M. 14th July, he diſcovered the 
Anna at the diſtance of about nine miles, 
north weſt and by north; that he immediately gave 
chaſe, and about half paſt fix the Anna altered her 
. courſe; that about three quarters paſt ſix he ordered a 
gun to be fired; that no notice being taken he order- 
ed another, when finding that the Auna, inſtead of 
taking notice, hoiſted her ſtayſail to favour. her eſeape, 
he fired round and grape ſhot till ſhe brought to; that 
the Anna was not within neutral territory, but two 
miles and a half from the bar of the river, and five 
miles from Fort Bal, which is a ſmall fort erected 
on-made land, and is ſurrounded by water for many 
miles which never ebbs dry.“ The repreſentation 
which the maſter of the captured ſhip gives is, c that 
the place where ſhe was firſt fired upon, is not more 
than two miles and a half off the ſhore, and, the place 
where the ſhip was anchored when taken, not more 
than one mile and a half, and both he apprehends' 
and believes within the territory and juriſdiction of the 
United States; that the ſpots, marked in the plan or 
chart, as between the Baliſe or beacon and his ſhip, 
are ſmall iſlands, which are always dry, and covered 
with reeds and ſmall ſhrubs, where pedple go, 
and that he had been many times, to ſhoot wild fou 
and procure eggs, which are there found in great 
/abundance; that the intervening parts are ſhallow 
water, in part filled up with timber which drifts down 
the river; that the Baliſe was, during the time of the 
poſſeſſion of the Spaniards, a fort, with ſmall hovſes 


| or cabins round the fame, where cannon were mount 
ed, 
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ed, Wände a Governor reſided, with lis wise and 
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family, as allo pilots for the navigation of the Ryer. 


and oſſicers of the Cuſtoms, who uſed to viſit all ve nr” 


ſels at their entrance. Upon this ſtatement it appears 


that the moſt favourable repreſentation of their own 


vitneſſes places the fituation of tho veſſel at the time 
of the firſt purſuit, but juſt within the bounds uſually 


aſcribed to the extenſion of territory, at two miles and 


a half, or ſcarcely leſs than three miles from the near- 
eſt coaſts and ſhores. The laws of -the United States 
on this queſtion are laid down with exact preciſion, 
and direct (a) * that their diſtrict Courts ſhould take 
cognizance of complaints by whomfoever inſtituted in 
cafes of captures made within the waters of the United 
| States, or within a marine league of the coaſts and 
ſhore thereof.“ Conſidering that clajms of territory 
are claims of exception to the general rule of capture, 
and that they are required to be ſatisfactorily proved, 


it might be doubted whether, if there was no other 


point in difpute, the claimants had ſo clearly brought 
their caſe within the territory of the United States, as 
to induce the Court to ſuperſede the ordinary rights 


of war, and decree immediate reſtitution, as on a 


claim of this peremptory nature. This argument 
proceeds on a ſuppoſition that the-time of capture is 


to be dated from the time of purſuit, and that the 


immunity of territery is hot violated by, the capture 
of a veſfel which has been chaſed into territory, in 

the ſame manner as when the yeſſel is avowedly lyitg 
ano arab the firſt inſtance, - rae 
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not merely fly to it as a place of refuge, from the 


operations of the enemy. - The fad is eſtabliſhed by the 
evidence. The law on this point, it is apprehended, is 
ſettled in the practice of this Court, and it is diſcuſſed at 
length by Bynker/boek with this reſult, © Uno verbo, ter- 
ritorium communis amici valet ad prohibendam vim que 
ibi inchoatur, non valet ad inbibendam, que extra terri- 
torium inchoata, dum fervet opus, in ipſo territoris conti. 


nuatur. Qu. Jur. Pub. page 66 But, as to the nature 


of the place, is the ſpot within any meaſurable diſtance 
of what can properly be called coaſts and ſhores? It 
was not far from the bar of the River, but that is no- 
thing more than a figurative deſcription which has been 
given to a collection of ſand, which may affect the 


| approach of. veſſels at certain times, but has no ne- 


ceflary connection natural or artificial with the bounds 
of territory. That it was not far from the buoys at 
the mouth of the River is alſo immaterial, as ſuch 
rights or rather duties of conſervancy over neighbours - 
ing waters may in many inſtances prevail, without 


_ affording any marks of a, territorial juriſdiction. [; 3 


Adm, Rep. page 348.] From what ſpot then is it 
that the diſtance is to be computed Not from the 
fort of the Baliſe, becauſe that fort was above five 
miles from the place of actual capture. There i is no 
line of coaſt from which the. computation can be 


made to fall within the proper compaſs. The claim- 


down by the ſtream of that great River. Can 
Court recognize; in ſpots of ſuch an equivocal nature, 


ants reſort therefore to theſe iſtands, as they are called 


on one ſide, or temporary depoſits of logs. and drift, 
as they are repreſented on the other, that are bro 


under the * 
Aualities 


HIGH" COURT or ADMIRALTY, 
qualities of territory ? It is to be expected, that the 


outlines of territory ſhould be fixed and permanent, 


and that they ſhould form a viſible part of the coun- 
try to which they are aſcribed ; ie b. bean this 
they ſhould- have this conſpicuous permanent charac- 
ter, that neutrals may be affected with the obligation 
of obſerving them; and ſince the diſtance is reckoned 
according to the efficacy of protection, that is, within 
the reach of fire · arms, it might be natural to expect, 
that the land from which the extenſion is reckoned, 
ſhould be a'place from which this protection can be 
sforded. The ſpots in queſtion poſſeſs none of theſe 
ordinary requiſites of territory. In a caſe not entirely 
difimilar to the preſent, the Courts of America have 
adhered to the found interpretation of conſidering 
the coaſts'and ſhores of the country to be the viſible 
and continuous boundaries of land, by deciding 
againſt the doctrine of extending territory over the 
ſhoals and ſhallows on their coaſt, which are ſcarcely 
leſs entitled to be conſidered as the continuation of 
territory, than the ſpots which are now reſorted to for 
the upper this claim (a). ny are not in occu- 


—_—————— 
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| (s) A A th aide ke Mis part ofthe argc) (RS 
of the Africaine, which had appeared in ſome of the Americas public 
prints, as decided in the Court of Admiralty at Charlefown' againſt 
the pretenſions of the commercial agent of France, who had claimed 


the protection of territory for a capture made by a arg price 


the Garland, of a French corvette, © lying fix miles from the 
the ſouth end of Sullivan land at anchor off the bar.” It was in that 
caſe contended in that the term Coaſts included all the 
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ſhoals to a certain diſtance ; that all Geographers'and Surveyors of 


Sea Coaſts underſtegd by Coaſts the ſhoals along the land; that in 
Flerida theſe ſhoals extended ta the diſtance of twenty miles from the 
| | land, 
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Tue pancy for any purpoſes of habitation; they are not 
. at all times diſtinguiſhable, and when maſt promi- 
W 20th nent, have ſo little title to reſpect as territary, that 
they afford no hope of protection, not even a firm 
footing to any perſon who might have occaſion. my 
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hd, 2nd were within the territorial jariſtiGien 1 a Kia 
the bar are in fact a ſunken continuation of the coaft, and that 
the diſtanoe of protection ſhould be reckoned from the butermoſt 
| ſhoal of the bar; that a contrary conftruRion would be attended 
with great incenvenience and miſcihef, by inviting the ctui zer ot 
Belligerent countries to take their ſtation off the har, and obſtrus 
the ſecurity of the commerce of America. 
Is the Julgment, The Lexrnct Judge over-ruled dafl wan- 
' ments, and obſerved, That though in a maritime point of view, that 
interpretation of Coaſts might be correct, yet this' conftruftion 
would be too vague for any Court of Juſtice to adopt on 8 
queſtion of this nature ; e 
coaſt, there would be no fixed rule which the boundary 
would be aſcertained ; the different Tae e of the 
United Statcr would be obliged to apply various diſtances to the 
terms of the Acts, which require them to watch over all violations 
of territory within a marine league from the coaſt. That $8 this 
was a new and important queſtion, his Honour had conſidered it 
with mature deliberation, and was clearly of opinion that the word 
Coaſts could not have ſuch an ↄperation as the Counſel for the, 
Libellants had given to it; but that it was intended to meas land 
as far as low water. —The- reſult was, that the Bill exhibited in 
behalf of the Africains was diſmifled, but without cofts, an it was 
deemed the duty of the Commercial Agent of the French Re- 
public to bring the ſybje& before the Court This Note in 
ee 
that Caſe, which appeared in the Churigſoavn papers, and is in- 
ſerted here, with the moſt refpectful defercnce- to the Gentlemen 
whoſe very able arguments are thys ſumwarily tated, far the pur 
poſe of introducing the reſult of a trial, not unconnected with the 
preſent queſtion, and decided in a manner, highly honourable to 
8 3 the UA 
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the claim of territory is not made out in that clear 


and diſtin manner in which claims of this nature D 


ſnould be ſubſtantiated, and that the Court will there- 


fore proceed to ditcuſs the queſtion of property, as to 


which many defects, and ſome affirmative of 
ſuſpicion arife, [ as ſpecified}, which will make it a cafe 
of further proof. | 7 


On the part of the Claimant, the King's Adwocate 
and Laurence. This is a claim of territory, alledged 
in the moſt ſolemn form by the direQions of the Am. 
baſſador of the United States, reſident in this country. 
li is a queſtion which is at all times deſerving of great 
attention ; and is in the preſent inſtance ſupported by 
ſo many. grounds of complaint againſt the conduct 
of the captors, that the Court cannot fail to conſider 


it as a caſe of peculiar aggravation, and deſerving to 


be marked with the /evers# reprehenſion and puniſh- 


ment which the judgment of this Court can inflict. 


It is not the caſe of a ſhip and cargo avowedly be- 
longing to the enemy, and without any claim to reſti- 


tution, but what ariſes as a_ matter of exception to 


the general courſe of law. It is, on the contrary, the 
cafe of a ſhip clothed with the moſt inconteſtible 


marks of neutral character, and belonging to the very 


ſhore which this captor was haunting, i in violation of the 


territory of the country—it is the caſe of a veſſel which 


could ſcarcely have fallen into his hands, but owing to 
the habits under which the captor had been fome time 


ing, of hovering upon the entrance of the River. 


That this had been the conduct of the privateer, is admit- 
ted in the affidavit of the commander himſelf, who, in 
we” 


% 


proach them. On theſe grounds it is ſubmitted, that .. 


deſcribing 


* 
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- deſcribing the courſe of his proceedings in that river, 
—. inconſciouly drops the following expreſſion t— - 


&h,15tb, & 20th * Whilſt we were ſtanding on and off the Mii: 
* ppi. (a)? A violation of territory ariſing out of ſuch 


« a ſyſtem and continued plan of action, is not only 
more injurious to the honour and character, but more 
dangerous to the private trade, of the country aggrieved, 
and calls for the ſevereſt animadverſion of the Court. 
If there was any room to doubt as to the exact 
*diſtance at which this particular capture was made, 
the mere circumſtance that it aroſe out of a continu- 
ation of ſuch habits, would be ſufficient to induce - 
the Court to pronounce againſt the legality of ſuch a 
capture; but the place ſeems not to be ſubject to any 
ſuch doubt. The affidavit which has been given in 
by the claimant, in anſwer to the affidavit of the cap- 
tain of the privateer, deſcribes the courſe of his veſſel 
to have been along the line of coaſt which is bounded 
by theſe iſlands, ſo that the ſituation of the veſſel, at 
the commencement of the chaſe, was as much within 
the limits of-territorial protection as the place of actual 
ſeizure. But is it a clear point, that the protection of 
territory is ſuperſeded by a previous chaſe : No ſuch 
principle has been W in the pralice of lr 
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eaſe, as the Court directed the log · book of the privateer to be 
introduced to explain that cireumſtance, and in the event con6- 
nl © % 2 principal. ground. of the fentives of fps 
r | 
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Court (a); and as to the. dictum conveyed in the 
Treatiſe of Bynkerſhoek on that ſubject, it muſt be 


ture of this Kind. It evidently points to a caſe of 
previous conteſt of an hoſtile nature, © dum fervet 
opus,” and muſt be underſtood only of caſes in 
which the act in queſtion was wholly - unimpeach- 
able on every other ground, and had ariſen only out 
of the unforeſeen flight of the enemy. The Court 
will perceive, however, that the place of the firſt 
purſuit is deſcribed, by reference. to the chart, to 
have been, within the limits of territory (c). If 
the Court ſhould be of opinion on the evidence 
contained in theſe papers, that this was a capture un- 
juſtifiable in its commencement, abundant cauſe will 
ariſe, in the ſubſequent conduct of the parties, to ag- 
gravate the queſtion of damages which uſually accom- 
pany a ſentence of reſtitution, on claims of this de- 
ſcription. Having made this capture, the captor - 
ſhould at leaſt have taken the prize to ſome of the 
prize juriſdictions that are eſtabliſhed in the We/t Indies. 
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(a) The Court ſeemed to intimate an opinion that there had 
been caſes of this kind A caſe was cited from the bar of the 
John, Patrick, 29th July 1760, in which the juſtification of «jor; 
ſuit into the territory alledged, is Jet out in the Court Book g, 
fol. 97,'and it appeared afterwards that the ſeizure was not inva- 
lidated. We wh eee eee e 
of the judgment are not extant. 

(c) The evidence on this point was contradictory, and zppeats - 
e ee a Eta. 
the judgment. | 
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taken to relate to conteſts very different from a cap- ng 
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The But all attention to the convenience of the parties, and 
tte demands of public juſtice is utterly diſregarded; the 


e captain is ſeparated from his veſſel, and they are both 
brought acroſs the Atlantic to adjudication in this Court, 
to the great damage of the ſhip, and with the moſt evi- 
dent inconvenience and loſs af time to the maſter. Upon 
theſe grounds it is, that the juſtice of this Court is called 

upon, to award exemplary compenſation for all the 
. ſo wantonly committee. 


15th Nov | JovoznnT. | 


Sir William Scott. —1 certainly ſhall not think 
proper to detain this ſhip and cargo any longer; 
becauſe, ſetting aſide the queſtion of territory, the ob- 

jections to the property are ſo very fender, that I may 
be excuſed from making any particular obſervations 
upon them. It appears, that the ſhip had been a 
Britiſh prize, and had been in the poſſeſſion of a Mr. 
Fletcher, a ſubje& of New Orleans, and conſequently 
2 Spaniard, during the laſt war; and therefore all that 
has been ſaid on his appearing to be left ip Spain, or 
of the maſter having been employed as the com- 
mander of a Spaniſh privateer during the laſt war, is 
nothing to the purpoſe. It is nothing more than what 
they had a perfe& right to do, whilſt New Orleans 
continued a port of the Spaniſb poſſeſſions ; it lays no 
ground of ſuſpicion either as to the property, or the 
national character of the veſſel, in the preſent diſcul- - 
fion. The ſhip appears to have been fold by Mr. 
Fletcher to another perſon at Nero Orleans, and there 
sa bill of ſale on board. Then as to the cargo, it is 6 
objected that there are not the regular documents, ns 
— 
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clearance; but the want of theſe ordinary documents is 
acconnmed for by the nature of the trade, i in which the 
yeſſel had been employed, in ſmuggling tranſactions 
with the Spaniſh main. There are papers on board 
purporting to contain accounts between the parties, 
which do, I think, lay a very fair foundation of credit 
for ihe repreſentation which the maſter has given of 
the property. In ſuch a caſe, if there is not the utmoſt 
formality of proof that might be required in other 
caſes, I will not add the vexation of ſending parties 
acroſs the Atlantic to New Orleans for farther proof. 
I cannot but ſay, that, taking it at the outſide to be a 
caſe of farther proof, it was a moſt unadviſed capture. 
To bring a veſſel ſo much out. of her way for the 
chance only of catching an order for farther proof, is 
an act of indiſcretion, which, I hope, will not often be 
committed by thoſe, who are entruſted with His Ma- 
jeſty's commiſſion. As to the queſtion of coſts and 
| n I ſhall take a little time to deliberate upon it · 


ꝛ0cth Nov. Judgment reſumed. 

Sir William Scott. — This ſhip was taken with a cargo 
of logwood and dollars on a voyage from the Spaniſb 
main to New Orleans. The deſtination of the veſſel 
was not at all conteſted ; but the ſeizure was made, as 
i is axpredied, in the leg bock of the pte, - 66 
cauſe there was not any clearance or regiſter on 
Yoard.” Theſe are defects which may certainly if 
unexplained juſtify a ſeizure. If a veſſel pretending 
to be an American ſhip is without a regiſter, and is 
carrying a cargo without any clearance, thoſe circum- 
ſtances, if they do not receive a fair and credible en- 
Planation, may juſtify a captor in bringing ſuch a caſe ' 


to 


1 1 


* 1 
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to adjudication. In this caſe both theſe objefBions are; 


—. — I think, ſatisfactorily removed ; becauſe the veſſel hay. 
1 ing been a Spaniſh e v 0. not entitled to 


an American regiſter, and there was a ſea letter or certi- 


ficate of property on board. The cargo having been 
taken in upon the Spaniſh main on a ſmuggling tranſ- 
action, could not have a clearance, or any of the formal 


| documents that are uſual in ordinary voyages. Theſe 
circumſtances, I have'no doubt, were explained by the 
maſter, who, in his journal, and on his examination, 
appears to me to have given a fair repreſentation, with- 
out any diſpoſition to aggravate matters of complaint 
againſt the captors. 1 can have no doubt that theſe 
explanations were given. And there are docuinents 
and papers on board, which, relatively to the nature of 
the tranſaQtion, are,! think, abundantly ſufficient. There 
was therefore no juſtifying cauſe of ſeizure; for as to 
what is ſtated in one of the affidavits, that the maſter 
had commanded a Spuniſb privateer in the laſt war, it 
is no more than what he had a perfect right to do. Apd 
whether he had on ſome former voyage broken the 
blockade of St. Domingo or not, is perfectly immaterial 
to the preſent caſe, and can form no part of the cond 
derations upon which the ſeizure is to be juſtified. - 
The ſhip with this cargo on board was brought to 
England for adjudication ; and it lies on the 2 to 
exonerate himſelf from the impropriety of this act 
becauſe though the inſtructions to cruizers give ſ b 


- thing of a diſcretion to captors as to the port, to which 


they are to bring their-prize, to ſome convenient port, 
it is a diſcretion which muſt be cautiouſly exerciſed, 
and with ſound reaſon, ſo as to be juſtified in the Court 
before which the caſe is — It would be 1 
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of infinite vexation, if neutral veſſels taken on flight 
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pretences at fo great a diſtance as the coaſt of America, .. 
were to be dragged acrofs the Atlantic for adjudica- 6, 2 
tion; more eſpecially when ihis Country has eſtabliſned * 


Courts in different iſlands in the We# Indies, to pre- 
vent incanvenient recurrence to this Court, and to pro- 
ride for claimanes in that part of the world Juſtice at 
their own doors, that their commerce may be ſubject 
to as little interruption as poffible, from the exerciſes 
of the rights of war, on the part of this country, in 
thoſe feas. At the fame time there may be circum- 
ſtances that would juſtify ſuch a procedure; as if a 
King's ſhip bound on the public fervice makes a cap- 
ture in her eourſe, fuch a veſſel cannot depart from her 
inſtructions, but muſt proceed upon her original defti., 
nation. That would be a caſe of neceſſity, ariſing out 
of the public ſervice, for which States muſt make al- 
lowance reciprocally. But with reſpect to privateers, 
cannot think. that any ſuch circumltances as are here 
let up can be pleaded, as a juſtifying excuſe for ſuch 


expired, and that it was time to come home.“ Ta which 


„„ ͤ T_T. 


from making any capture, when they could not ſtay 


That the crew were mutinous, will not do The owner 
5anſwerable for his crew, and no legal excuſe can be de- 
ved to him from their miſconduct. That he had no 
gent at the Bahamas is equally inſufficient z it was his 


ports, to which the law requires, that prizes taken in 
Nan that 
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conduct on their part, It is faid, © that the cruize had 
the anſwer is, that they ſhould then have abſtained 


o bring the caſe to adjudication in the proper Courts. 


gult, that he had not. If a perfon ſends out a pri- 
aeer to eruige in the American ſeas, it decomes his 
uty to appoint agents in ſome of the neighbouring 
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that part of the world ſhould be brought to adjud 
The. omiffion of this precaution has evi. 


bro, 5th,& 20th dently been a cauſe of great inconvenience in the pre. 


News 1805. 


rica. This great leading fact has very properly been 


ture, though with different repreſentations from the 


ſent caſe, which is at moſt a caſe of further proof, 
and in which, when an order for farther proof had been 
made, the claimant would have been entitled to his 
property on bail, and would have gone about 'his 
buſineſs ; indeed, I cannot but think that the Court 
would more probably have decreed immediate reſtitu- 
tion, Inſtead of that eaſy courſe, the ſhip and cargo 
are brought to a diſtant part of the world, for the 
mere chance of an order for farther proof. The ſhip 
is recorded on the log book to have been ſeized for 
defect of papers; but there is more reaſon to ſuſpect 
that the real cauſe of ſeizure proceeded, not from whaz 
ſhe had not, but from what ſhe had, the 1 3,000 dollars 
which were on board. Captors muſt underſtand that 
it is not the value of the cargo, but the want of proof 
and the appearance. of circumſtances as to the pro- 
perty, that ſhould induce a ſeizure, and- that their 
conduct in this reſpect ſhould not be influegced merely 
by the ſplendour of a large ſum of "_ appearng 
in their ſight, 

When the ſhip was brought into this country 
a claim was given of a grave nature, alledging a vio- 
lation of the territory of the United States of Amr 


made a matter of much diſcuſſion, and charts have 
been laid before the Court to ſhew the place of cap- 


3 ll — — ik... = 


adverſe parties. The capture was made, it ſeems, 2 
the mouth of the River Mi/x/ippi, and, as it is col! 


tended in the An within the boundaries of the United 
States, 
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States. We all know that the rule of law on this 
ſubject is © terre dominium finitur, ubi finitur armor 
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rum vis,” and ſince the introduction of fire arms, that eu, 5thy& 20th 
ov. 


diſtance has uſually been recognized to be about three 
miles from the ſhore. But it ſo happens in this caſe, 
that a queſtion ariſes as to what is to be deemed the 
ſhore, ſince there are a number of little mud iſlands 
compoſed of earth and trees drifted down by the River, 
which form a kind of portico to the main land. It is 
contended that theſe are not to be conſidered as any 
part of the territory of America, that they are a ſort of 
&* 10 mans land,” not of confiſtency enough to ſupport 
the purpoſes of life, uninhabited, and reſorted to, only, 
for ſhooting and taking birds neſts. It is argued that 
the line of territory is to be taken only from the Ba- 
life, which is a fort raiſed on made land by the former 
Spaniſh poſſeſſors. I am of a different opinion; I 
think that the protection of territory is to be reckoned 
from theſe iſlands ; and that they are the natutal ap- 


pendages of the coaſt on which they border, and from - 


which indeed they are formed. Their elements are 
derived immediately from the territory, and on the 
principle of alluvium and jncrement, on which ſo 
much is to be found in the books of law, Quad vis 
fluminis de tuo prædio detraxerit, & vicino predio attu- 


lerit, palam tuum remanet, (a) even if it had been car. 


ried over to an adjoining territory. Conſider what 


the conſequence would be if lands of this deſcription 


were not conſidered as appendant to the main land, 
and as comprized within the bounds of territory. If 


» 130g, 
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they do not belong to the United States of Americe, 
any other power might occupy them ; they might 


61b,rgtb,& 2oth be embanked and fortified. What a thorn would this 


* I N 


” 


be reckoned from thoſe iſlands. That being eſta- 
bliſhed, it is not denied that the actual cap- 


be in the fide of America! It is phyſically poſſible at 
leaſt that they might be ſo occupied by European na- 
tions, and then the command of the River would be 
no longer in America, but in ſuch ſettlements. The 
poſſibility of ſuch a conſequence is enough to expoſe 
the fallacy of any arguments that are addreſſed to ſhew, 
that theſe iſlands are not to be conſidered as part of 
the territory of America, Whether they are compoſed 
of eafth or ſolid rock, will not vary the right of do- 


minion, for the r ght of dominion does not depend 
upon the texture of the ſoil. 


I am of opinion that the right ef territory is to 


ture took place within the diſtance of three miles 
from the iſlands, and at the very threſhold of the 
river. But it is ſaid that the act of capture is 


to be carried back to the commencement of the pur- 


ſuit, and that if a conteſt begins before, it is lawful 


for a belligerent cruizer to follow, and to ſeize his, 
prize within tne territory of a neutral State, And the 


authority of Bynerſhoek is cited on this point. True 
it is, that that great man does intimate an opinion of his 
own to that effect; but with many qualifications, and 
as an opinion, which he did not find to have been 
adopted by any other writers. I confeſs I ſhould have 
been inclined to have gone along with him, to this ex- 
tent, that if a cruizer, which had before acted in a 


manner entirely unexceptionable, and free from all 


violation of territory, had ſummoned a veſſel to ſub- 


mit 
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mit to examination and ſearch, and that veſſel had fled The 
to ſuch places as theſe, entirely uninhabited, and the 


cruizer had without injury or annoyance to any perſon 
whatever, quietly taken poſſeſſion of his prey, it 
would be ſtretching the point too hardly againſt the 
captor, to ſay that on this account only it ſhould be held 
an illegal capture. If nothing objectionable had ap- 
peared in the conduct of the captors before, the mere 


following to ſuch a place as this is, would I think not 


invalidate a ſeizure otherwiſe juſt and lawful. 

But that brings me to a part of the caſe, vn which I 
am of opinion that the privateer has laid herſelf open to 
great reprehenſion. Captors muſt underſtand, that they 


are not to ſtation themſelves in the mouth of a neutral 


River, for the purpoſe of exerciſing the rights of war 
from that River, much leſs in the very River itſelf. 
It appears from the Privateer's own log-book that this 
veſſel has done-both ; and as to any attempt to ſhelter 
this conduct under the example of King's ſhips, which 


I do not believe, and which, if true, would be no juſ- 


tification to others, captors muſt I ſay be admoniſhed, 


that the practice is altogether, indefenſible, and that if 


King's ſhips ſhould be guilty of fuch miſconduct, they 
would be as much ſubject to cenſure as other cruizers, 
It is unneceſfary to go over all the entries in the log. 
The captors appear by their own deſcription 10 have 
been ſtanding off and on, obtaining information at the 
Baliſe, overhauling veſſels in their courſe down the 
River, and making the River as much ſubſervient to 
the purpoſes of war, as if it had been a river of their 
own country. This is an inconvenience which the 
States of America are called upon to reſiſt, and which 
tus Court is bound on every principle to diſcourage 


and 


Sch, 1 Sth, & 204k 
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and correct. With reſpect to one veſlel, it appears 
that the Bilboa, under Spaniſb colours, and an un. 


 «,r5th,& a0 doybted Spaniſh ſhip had been captured and carried into 


Nov. 1805. 


A, 
cok uguft 


the River; and it was ſtated in an afhdavit which was 
exhibited to account for the abſence of the uſual wit- 


neſſes in that caſe, that the priſoners had eſcaped. The 
cauſe was brought on upon the evidence of the releaſ- 


ing witneſſes under this repreſentation. It now appears 


by an entry in this dh “that the priſoners were ſet 
on ſbore; —an act highly unjuſtifiable,. in its own 
nature, independent a5 the * with which it 
has been accompanied. The priſoners are the 
King's priſoners, and captors are particularly en- 
joined by the inſtructions (a) not to releaſe any pri- 

ſoners 


_ 
— —_ a 


(a) © Whereas it has been repreſented to us, that either through 


; miſamprehenſion of, or in diſobedience to, the true intent and mean. 


ing of the tenth article of our inſtructions reſpectively bearing date 
the 19th of May, 1803, and the 16th of June, 180g ; the captains 


or commanding officers of ſhips having letters of marque and repriſ- 


als, have landed their priſoners either at ports where no depots for 
the reception of priſoners of war are eſtabliſhed, or have otherwiſe 

neglected to deliver them over to perſons appointed in the ſea port 
towns to take charge of the priſoners ; We, taking the premiſes 
into conſideration, and apprehending the great inconveniencc there- 
from to the public ſervice, do hereby ſtrictly direct and enjoin all 
captains and commanding officers of ſhips and veſſels having letters 
of marque and repriſals, that they do carry all priſoners taken on 
board any prizes to ports at which there are or ſhall be eſtabliſhed 


depots for the reception of priſoners of war, there to deliver over 
ſuch priſoners to the agents appointed by our commiſſioners of 


tranſports, or to ſuch other perſon as ſhall be duly appointed to 
receive and take charge of. priſoners of war; and that no com- 


mander or any officer ee wp or veſſel having a letter of marque 
ans 
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ſoners belonging to the ſhips of the enemy, and they 
violate their duty whenever they do. When I adyert 
to the impoſition that has been put upon the Court in 
that tranſaction, how can I truſt myſelf to any repre- 
ſentation coming from the ſame perſons. Indeed I 
think, I can perceive ſtrong traits of bad faith running 
throughout the whole conduct of the captors in the 
preſent, caſe. In anſwer to the complaint that has been 


356 * 
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th, 5th, 20th * 
Nev. 1805. | 


made againſt the captors for bringing this prize to Eng- 


land, it was ſaid, that it was done at the deſire of 
the maſter of the captured veſſel ; though in the aff. 
davit of the maſter, which is not contradicted, it is 
ſworn, that the captors offered to ſet him on ſhore, 


rt. 


and repriſal, do preſume, upon any pretence whatever, to land, releaſe, 
or deliver over any priſoners 3 at any other place, or in any 
other manner than as aforeſaid. 


The Editor takes this eu of ſuggeſting, as a piece of 
information that may be of important uſe to Gentlemen, with 
whom the proceedings in Prize Cauſes neceſſarily commence, 
(the Commanders, and Cruizers of all deſcriptions in the naval ſer- 
vice of the Country), that it is not an unfrequent caule of diſſatiſ- 
faction with the Court, that thoſe who have the management and 
controul over captured veſſels, omit in many inſtances to attend 


to the duty enjoined by the general law, and promulged in a 


declaratory form in theſe inſtrutiens, with reſpe& to the cuſtody. 


of priſoners in general. The effect of this omiſſion is more felt, 
as it counteracts the very ancient, and almoſt fundamental rule of 
Prize Proceedings, which requires that the maſter of the captured 
veſſel, whether an Enemy, or neutral, ſhould be brought in for- 
examination. The Court has invariably withheld its ſentence of 
condemnation, even in the cleareſt caſes, where this omiſſion has 
appeared, until it has been ſupplied, or accounted for in a ſatis- 
factory manner. The inevitable conſequence of ſuch negle& muſt 
be, in all caſes where it occurs, to retard the benefit that may 
otherwiſe be expected to reſult from the capture.- 

| , but 
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but that he refuſed to be ſeparated from his cargo.” 


| 6e zath highly reprehenſible. Looking to all the circumſtances 


50g 


of previous miſconduct, I feel myſelf bound to pro- 
nounce, that there has been a. violation of territory, 
and that as to the, queſtion of property, there wat 
not ſufficient ground of ſeizure ; and that theſe aQs 
of miſcondu& have been further aggravated, by 
bringing the vefſel to Exgl-nd, without any neceſſity 


- that can juſtify ſuch a meaſure. In ſuch a cafe it 


would be falling ſhort of the juſtice due to the violated 


rights of America, and to the individuals who have 
faſtained injury by fuch miſconduct, if I did not fol. 
low up the reſtitution which has paſſed on the former 

day, with a decree of coſts and damages. 


. 


THE WILLIAM, Tazrar, 2 


His was a queſtion on the TW TY of a voy- 


age in the colonial trade of the enemy, brought 


by appeal from the Vice Admiralty Court at Hal ar, | 


where the ſhip and cargo, taken on a deſtination to 


Bilboa in Spain, and claimed on behalf of Meſſrs. V. 


and N. Hooper of Marblehead in the ſtate of Maſſa- 
chuſetts, had been condemned 17th July 1800. 


It appeared in evidence, that the ſtip had gone to 


Martinique, where the outward cargo was diſpoſed 
of; that ſhe then proceeded to Lz Guira, and took 


on board a cargo of cocoa, the property of the. 


owners, which was brought to Marblehead on the 
29th May, and unladen; that the ſhip was then 
cleaned and flightly repaired, and again took on board 
the chief part of the former cargo, with ſome ſugars 
brought from the Havannab in other ſhips, and pur- 


chaſed by the owners, and failed on or before the 


7th June, upon a deſtination to Bilboa. Among the 


papers was a certificate from the collector of the 


- 170 — _ tbe 


(renten th have i im kis power to infer in kjs 
collection of Admiralty Reports, this elaborate Judgment of the 
Court of Appeal, which contains alſo a reference to all che principal 


caſes that had occurred before that Court, relating to the conti- 
nity of voyages in the Colonial Trade of the Enemy. 
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cuſtoms, „ that . this veſſel had entered and landed 
a cargo of cocoa belonging to Meſfrs. N. und N. 


Hooper, and that the duties had been ſecured agreeable 
to law, and that the ſaid cargo had been re · ſhĩpped 
on board this veſſel bound for Bilboa; and that her 


cargo, conſiſting of cocoa, ſugar, and fiſh, was the 


property of the ſaid W. and N. Hooper.” 
On the 7th May 1804, The cauſe came on to be 


; heard before the, Lords of Appeal upon the original 


for the ſhip and cargo, pronounced the ſaid cargo, 


evidence, when the caſe was argued on the principle of 
continuity, and the' application of that principle to the 
circumſtances of the preſent caſe, by the King's Advo- 
cate and the Attorney General, on the part of the 
captor, and by Mr. Dallas and Dr. Arnold, on the part 
of the appellant. The Lords © pronounced for the 
appeal, reverſed the ſentence appealed from, and re- 
tained the principal cauſe, therein admitted the claim 


except 70 hogſheads of cocoa and five bags of cocoa 
to have belonged as claimed, and diſmiſſed the bal 
given in the Court below to anſwer the appeal in 
reſpect thereto ; but directed farther proof to be made 


of the importation of the ſaid cocoa into, and expor- 
tation from, the port of Marblehead in America, and 


the payment of duties thereon, within nine months.” 
In obedience to. that decree farther proof was ex- 


hibited , conſiſting of —9 documents (a): 


On 


_ 


— — 


| (a) Atteſtation of V. and N. Hooper, 7th Noveaber 1804. | 
Certificate of Joſeph Wilſon, collector of the cuſtoms, flating th* _ 


importation of the goods in queſtion, dated 7th November 1804. 
| Account 


. | 4 
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On this proof the cauſe was farther argued; and 
on the 11th March 1806, The judgment of the Court — 
of Appeal was delivered by the Ri ght Honourable Sir 
Willam Grant, Maſter of the Rolls, in the following 
terms: 

jonomxr, 

Sir William Grant. The queſtion. in this ae is, 
whether that part of the cargo which has been the ſub. 
je& of further proof, and which, it is admitted, was, 
at the time of the capture, going to Spain, is to be con- 
ſidered as coming directly from Laguira within the 
meaning of his Majeſty's inſtructions. According to 
our * of the law, it is only from thoſe 


8 


* yy ” —_y 


Account of bonds given by William Hooper and-Jobn Trefry, to 
ſecure the duties on the importation of goods on board the William 
from La Guirg,—Copy of entry of the goods imported in the 


William from La Guira, May 1800.—Aflidavit of the weigher and 


gauger at Marblehead, that he weighed 61,3451bs. which were landed 
from the Wilam, Trefry, and that the ſame was put into 102 caſks 
and five bags. Sworn at Marblehead, 7th November 1804.—Ships 
| articles between the maſter and the mariner of the William, Trefry, 
for a from Marblehead to Martinico, or elſewhere in the 


Wet Indies, and back to Marblehead, dated February 1800.—Bond 
given by V. Hooper and John Trefry, to pay to the United States 


the ſum of 1239 dollars, dated 29th May 1850.—Policy of inſur- 
ance on the William and cargo, from Marblehead to the Wet Hader, 
and from thence to rr in the United States, 
dated Salem, March 26th, 1800.— price current at Biſloa the 
8th February 
Trefry, in the ſum of 1848 de , on the exportation of 79 caſey 
and five bags of cocoa Marilehead co 1 
head, 5th ebe ** ** 


1800. Bond en into, W. Hooper and John 


6 02. inſtructions 
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inſtructions that neutrals derive any right of carrying on 


with the colonies of our enemies, in time of wary a trade 


from which they were excluded in time of peace.” The 
inſtructions had not permitted the direct trade between 
the hoſtile colony and its mother country, but had, on 
the contrary ordered all veſſels engaged in it tobe bröught 
in for lawful adjudication; and what the preſent claim- 
ants (a) accordingly maintain, is not that they could 


„ LSD doo nine < — 2 . 
—_— = 


1 * 
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(a) The principal documents exhibited on the part of the claim · 
unt are ſubjoined at length, for the purpoſe of exhibiting a more 
accurate view of the courſe in which the continuous trade between 
the colonies of the Enemy, aad the mother Country has been con- 
ducted, as to the forms of importation in America. 

« William Hooper and Nathaniel Hooper, both of Marblehead, in 
the ſtate of Maſachyſetts, in the United States of Americas mer- 
chants, do depoſe and ſay, that they are citizens of the united 
ſtates, and were born in Marblehead aforeſaid, and in the month 
of February, in the year of our Lord eighteen hundred, ſhipped on 
board the ſchooner William belonging to them, whereof John 
Trefry was then maſter, a cargo conſiſting of cod fiſh, ſounds, and 
lumber, and ordered him to proceed with ſaid cargo from ſaid 


"Marblehead to Martinico, then in poſſeſſion of the Britiſh, in the 


Weſt Indies, and there ſell and [diſpoſe of. ſaid cargo for caſh, and 
with the proceeds dm, and one bundred doubloons which they 
at the Came time ſhipped in gold, to proceed to Laguira on the 


and here lay out the ſame in purchaſing a cargo of 


deen; that the faid Trefry proceeded on fad voyage with ſaid 


2 


| — e F: * and arrived ther 


80. on board from ſaid Marblehead to ſail Martinico, and there 
SN dipoled of the ſame for caſh, and. with the proceeds 
eh ne part eee. 

gy ore ie ee aud having ſhipped 
giz board the ſaid ſchooner, proceeded with it on 


— 
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carry the produce of Laguira directly to Spain ; but 
that they were not fo carrying the cargo in — 
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— 
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| on the teventy-ainth day of May, inthe year of our PO 


hundred, where the ſaid cocea was entered at the cuſtom-houſe, and 
the duties thereon ſecured to be paid. according to law. And 
theſe deponents further ſay, that after entering the ſaid cocoa, and 
ſecuring the duties thereon, the ſame was landed in ſaid Marble- 
bead, and there inſpected and weighed by the officers of the cuſ. 
toms, and put into caſks and bags, G, and the ſaid ſchooner and 
crew diſcharged, the hands paid off, and the voyage ended, as will 
appear by the original ſhipping paper hereto annexed, marked A, a) 
which they aver to be true and genuine; that the whole of the 
ſaid cocoa after it was landed was put into caſks and bags, and 
conſiſted of ſeventy-nine caſks and five bags, which belonged to 
them, and twenty three caſks which were the proceeds of an ad- 
venture ſhipped on board the ſaid ſchooner by Robert Hooper of 
Marllehead, their father, and belonged ſolely to tim. And theſe 
deponents further ſay, that the whole of the duties on the ſaid cocoa 
(and on one barrel of coffee and one barrel of ſugar, the adventures 
of the maſter and mate) were ſecured to be paid by the bond 
hereto annexed marked B,(b)whichthey aver to be the original bond 
which was given at the Cuſtom-houſe to ſecure ſaid duties, as will 
appear by the paper writing marked A, annexed to the celle&or's 
certificate z that on re-ſhipping the. ſaid cocoa or any part thereof to 
any foreign port whatever, they were entitled by the laws of the 


United States to receive a drawback on the ſame, reſerving to the 


ſaid United States one. and one quarter per centum, and on their 


The 
WILLIAM. 


* _ 1 ith, 


(a) Infra 367. 


(5) Infra 362. 


re-ſhipping it to Bilbqs, as is hereinafter mentioned, debentures for 


the drawback were accordingly iſſued by the then collector, Samue} 


R. Gerry, who has fince been removed from office, for the ſum of 


nine hundred fifty-five dollars aud ſixty- ix cents on their adven- 


ture, and the ſum of two hundred and fifty-five dollars and ninety. 


eents on their father's adventure, which was afterwards re-ſhipped 
by him 3 that the ſaid debentures were applied to cancel ſo much 


of the ſaid impoſt bond when it became due, the ſaid impoſt bond 
amounting in che whole to the ſum of twelve hundred and thirty. 


du dollars and eighty-two cents. the laid debentures to 9 


N of 


[ 
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| 
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inaſmuch as the voyage in which it was taken uus a 


voyage from North America, and not directly from a 


a a cblony of Spain. 


4 \ 
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of twelve hundred and eleven dollars and fifty-fix cents. and the 


balance due on the ſaid impoſt bond to the ſum of twenty- 
eight dollars'and twenty ſix cents. which was paid by them to the 
ſaid oollector i in money. And theſe deponents further ſay, that they 
did not receive any beneſit from the remiſſion of duties upon ex- 
porting the ſaid cocoa that would not have been received by them or 
any other perſon, if the ſame had been imported from a Brit 
colony or elſewhere. . And theſe depenents do further ſay, that 
for ſeveral years previous to their ſaid ſchooner's ſailing on the 
voyage aforeſaid they had been engaged in foreign commerce, and 
employed ſome of their veſſels in the Zuropean and ſome of them 
in the Ve India trade; and that when they ordered the maſter of 
faid ſchooner to proceed to Laguira and purchaſe cocoa, it was 
with the ſingle view of bringing it to the United States; and that 


they then had no intention or expectation, of exporting it in * 


ſaid ſchooner to Spain, but on its, arriving at Marblehead, og the 

teventy-ninth 0 May eightcen hundred as before-mentioned, they 
found it could not be ſold to advantage in this country, and would 
probably, from the information they had received from; the price 


. gurrent hereunto annexed, marked N, incloſed to them by Ventura 


Gomes, de la Torre and Grandſons, and which they received in the 
beginning of May eighteen hundred, bring a much better price in 
Spain, they determined on ſending it to that market; and having 
no other veſſel at home in which they could ſend it, they re-ſhipped 


it on · board the ſaid ſchooner Williem, and conſigned the ſame to the 


maſter, and ordered him to proceed in her to/ Bilboa in the kingdom 
of Spain, and there ſell and Uiſpoſe of the ſame on their account and 
riſk, and proceed directly home; that while the ſaid ſchooner was 
proceeding on her ſaid voyage ſhe was taken and carried into Hali- 


fax by one of his Britannic Majeſty's ſhips of war, and there con- 
| demned as prize, And theſe deponents expreſsly declare, that the 


afore-mentioned voyage to Martinico and Laguira 2 2 
taken with a view or any intention of procuring ar 7 
—_ 


produc of 3 Hi cle, an bringing te fame i th 


\ 
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What then, with reference to this ſubject, is to be 


confedered as a direct voyage from one place to 
| another? 


„ 0 . q 
— 
2 e e 


v_ 


States, landing and naturalizing it, and then ſhipping it in the ſame 
or any other bottom to Spain z but that their re-ſhipping the ſaid 
cocoa for Bilboa was altogether accidental, owing to ti ſtate of the 
markets in the two countries aforeſaid, at the time the ſaid ſchooner 
arrived therewith at ſaid Marblehead as is herein- before ftated ; and 
that if they had exported it to any other foreign port, or had ſold 
it here, and the purchaſers had exported it, the deponents or ſuch 
purchaſers would have been entitled to the ſaine drawback on ex- 
porting the ſame. And theſe deponents do further declare, that 
the bond hereto annexed, marked O,(a) is the original bond givep 
by the ſaid William Hooper and John Trefry to the United States on 


* * 
39 : 
Fx 


Wrcian. 


(a) Lifra 362. , _ 


A .2e_dnaromnentnete tag! Fe thy ns 


| true and geamine, 


I, Joſeph Witfes, eolleor of the cuſtoms of the United States 
of America for the diſtrit of Marblehead and Lynn, do hereby 
certify and atteſt, that on-the twenty ninth day of May eighteen 
hundred, the ſchooner William, John Trefry maſter, entered at the 
cuſtom-houſe at Marblebead, fixty-one thouſand three hundred and 
forty-five pounds of cocoa, one barrel of coffee, and one barrel of 
ſugar, which were imported from Laguira, and belonged to Wil- 
bam Hooper and Nathaniel Hoeper, of Marblehead aforeſaid, who 
are citizens of the United States. And I do further certify and 
atteſt, that the afore mentioned cocos, coffee, and ſugar, were all 
duly landed from the ſaid ſchooner at Marblehead, and that the ſaid 
William Hooper and John Treſty, on the twenty ninth day of May 
eighteen hundred, gave bonds to Sammel R. Gerry, who was then 
colleQor for. the. did of Marblehead and Lynn, (but who has 
fince been removed from office) to ſecure the payment of the im- 
poſt duties impoſed by law on the above-mentioned cocon, coffee, 
and ſugar; and that the faid bonds were paid by debentures that were 


Certificate of 
the collector of 
the cuſtoms. 


iſſued by the ſaid collector for the drawback due on the ſaid ocoa on 


its being exported for Billoa, as is hereafter mentioned, the ſum of 


twelve hnadred and dleven dallirs and fifty-fix cents, and the ſum 


cc4 of 


392 


The 
WiLLiamn 


—— — — 


Marc 1th, 
186. 


— 


* — — 


CASES DETERMINED IN TR 


another ? Nobody has ever ſappoſed that a mere de. 
viationfrom the ſtraighteſt and ſhorteſt courſe; in which 
_ the 


_—_—Y 


tr 


\ 


of twenty-cight acllars and twenty-ſix cents in caſh, being the 
whole amount of the impoſt duties on ſaid cocoa, all which appears 

by the bodks and papers of the ſaid collector now in my cuſtody, 
And I do further certify and àtteſt, that on the fifth day of Jane 
eighteen hundred, ſeventy- nine caſks and five bags of the above. 
mentioned cocoa was entered at the cuſtom-houſe in faid Mark. 
head, as being exported by the ſaid William Hooper and Nathaniel 
Hooper on board the ſchooner William, John Trefry maſter, for 
Bilboa, and on the ninth day of June eighteen hundred, twenty-three 
caſks more of the ſaid cocoa were entered at the ſaid cuſtom-houſe 
as being exported by Robert Hooper of ſaid Marblehead, merchant» 
on board the ſchooner Saratoga, Ebenezer Graves junior, maſter, 
for Bilbea. And I do further certify and atteft, that the bond 
deſcribed in the paper-writing hereto annexed, marked A, is the 
true and accurate deſcription of the bond given at the faid cuſtom- 
houſe to ſecure the duties upon the goods imported in the ſchooner - 
William therein mentioned ; and that the paper-writing hereunto 
annexed, marked B, is a true and genuine copy of the entry of 
idcgoods as made at the faid cuſtom-houſe, as alſo appears by the 
books and papers of the ſaid colleQor now in my cuſlody. And I 
do further certify and atteſt, that the ſaid William Hooper and Na. 
thaniel Hooper and Robert Hotger did not pay any export duties on 
exporting and clearing out the aforeſaid cocoa for Bilboa, no part 
of ſaid goods being by law 2 to pay any export duties on 

their being exported, b 
It witneſs whereof I have hereto ſet Kia ef 
office, at Marblehead — * —_ oy of Novens 
hes 16s paar 
_ , JOSEPH WILSON, Callefor, .. 
4 5 e eee 
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the voyage could be performed, would change ie de- 1 | 
nomination, and make it ceaſe to be a direct one 3 
within 16. 


(A.) 

Account of bonds given by William Hooper, _ * hen of 
Trefry, mariner, for goods imported in the ſchooner {#illiam, John oo 9 
Trefry maſter, from Laguirs, which veſſel entered on the 29th day 4. 
of May pes at the Cuſtom · houſe of the port of Marblehead, 


No. of js 


Date Bonds, When paid. Bond. | Obligors Names | | D.llars. cu. | 
1800. 1800. HWilliam Hooper, N. 
May 29th. Augyſt 29. 14 John Trefry. © 1239 82 
* — 

(B.) , 


Entry fail configned to captain William Hooper, a . 
the ſchooner William, IL Trefry maſter, from Lair, Mey 
29th, 1800. 


Marks, Numbers, Packages ce Nes Value. Drs. Sik 


61345 Ib. Cocoa in bulk, at 3 Cts. 1226 90 
B. l Barrel Coffee, 178 1b. Nt. at 5j CU. 8 go 
Do, A Nt. at 8 Cu. 4 % 


Dollar 1299 25 


I folemaly forear bat the above entry contains the whels of the 
goods, wares, and . merchandizes imported by me, ur to me con 
ſigned, in the ſchooner Willem, John Trefry maſter, from Layuire, 
thereof now produced, contains, to the belt of my knowledge and 
belief, the neat prime coſt thereof ; and that if Tafterwirds diſeprer 
ay other or greater quantity than IN GINNY 
© ins ge YL PT A peas 
N. d RT Y - Wm. HOOPER, 


4 4 . . ; 917 1 19 - 
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within the intendment of the inſtruQtions. Nothing 


_—— the degree or the direction of the de- 
vation 


— ä | Wes * 


ah day of Afuy, eighteen huadred, to wit : 


. — 


Know all men by theſe preſents, that we Wiikem Hooper of 
Marblehead, in the county of Ea, merchant, principal, and John 
Trefry, of ſaid Marblehead, mariner, furety, are held and ſtand 
firmly bound to the United States of America, in the ſum of eighteen 
hundred and forty-eight dollars forty-eight cents, for the payment 
of which, well and truly to be made, we bind ourſelves, heirs, 
executors, and adminiſtrators, — ſeverally, by theſe pre- 


ſents. 


/ Witnelso ctr heads and es, this ith Day of Jae, yar on 
thouſand eight hundred. | 


Whereas captain William Hooper imported into the port of 


| Marblehead the following merchandize, in the ſchooner Wilkam of 


Marblehead, John Trefry maſter, from Laguira, en the. twenty- 


Dollars. Cts. 
79 Caſks of cocoa, wt. 47523 Ib. at 2 Cents, - 950 44 
"5 Bag of xe, i 878 lb. at 2 Cents, = 17 66 


| 48400 968 o 
Deduct 14 per cen. 12 10 


— — 


| one br Aug. 29, 1 3559 9 


A doe bee 
enport the ſame in the ſchooner Wilkam of 'Marbehead, John 


Won maſter, now in the port of Mali and bound fc 


Nes. off { * 


Tbe conditions of this 6higution therefore is fuck that if the 
ſaill mesdhandline, or any part thereof, be not relanded in any port 
or place within the limits of the United States, as ſettled by the 
r 

quire 
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viation=whether it be of more or fewer leigues, 
whether towards the coaft of Africa, or towards that 


355 


winct. 


of America. Neither will it be contended that the March uot, | 


point from which the commencement of a voyage is 
to be reckoned changes as often as the ſhip ſtops in 


the courſe of it; nor will it the more change, decauſe 


a party may 00 arbitrarily by the ſhips papers, or 

otherwiſe, to give the name of a diſtin& voyage to each 
ſtage of a ſhip's progreſs. The act of ſhifting the 
cargo from the ſhip to the ſhore, and from the ſhore 
back again into the ſhip, does not neceſſarily amount 
to the termination of one voyage and the commence- 
ment of another. It may be wholly unconnected with 
any purpoſe of importation into the place where it is 
done : Suppofing the landing to be merely for the 


purpoſe of airing or drying the goods, or of repairing 


the ſhip, would any man think of deſcribing the voyage 


as beginning at the place where it happened to become 
neceſſary to go through ſuch a proceſs ? Again, let it 
be ſuppoſed that the party has a motive for deſiring to 
make the voyage appear to begin at ſome other placethan 
that of the original lading, and that he therefore lande 
the cargo purely and ſolely for the purpoſe of enabling 


„ Me hee ple EP 


A n — r a 4 A. 


— — — 
— 


quired by law of Waren ee 
Bilboa, or at any port or place without the United States, full be 
produced at this office within one year from the date hereof, then 


this odigntion hall be poll, and void, ber ocherate Gel Locus 


remain in full force and virtue. 
4 WILLIAM HOOPER, (L.8.) 
2 JOHNT REFRY, (L8) | 
Signed, ſealed, and delivered =, 
in the of | 
PETER GREEN. 
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Lean. TOM were taken on board, would this contrivance at 
2 ae, all alter the truth of the fact? Would not the real 
1306. voyage {till be from the place of the original ſhipment, 

notwithſtanding the attempt to give it the appearance 

of having begun from a different place? The truth 

may not ot aways be diſcernible, but when it is diſco- 

yered, it is according to the truth and not according 

to the fiction, that we are to give to the tranſaction its 

character and denomination. If the voyage from the 

place of lading be not really ended, it maiters not by 

what acts the party may have evinced his deſire of 

making it appear to have been ended. That thoſe 

acts have been attended with trouble and expence 

cannot alter their quality or their effect. The trouble 
and expence may weigh as circumſtances of evidence, 

to ſhew the purpoſe for which the acts were done; 

but if the evaſive purpoſe be admitted or proved, we 

can never be bound to accept as a ſubſtitute for the 
- obſervance of the law, the means, however operoſe, 
which have been employed to cover a breach of it, 
Between the actual importation by which a voyage is 
really ended, and the colourable importation which 
is to give it the appearance of being ended, there muſt 
neceſſarily be a great reſemblance. ' The acts to be 
done muſt be almoſt entirely the ſame ; but there is 
this difference between them.—The landing of the 
cargo the entry at the cuſtom-houſe, and the payment 
af ſuch duties as the law of the place requires, are 
_ "neceſſary ingredients in a genuine importation z the 
true purpoſe of the owner cannot be effected without 
them, But in a fiftitious importation they are mere 
voluntary ceremonies, which have no natural connec- 
nion whatever with the purpoſe of ſending on Og 
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be reſorted to by cl 1 
except with a view of giving to the voyage which he * 


has reſolved to continue, the appearance of being 


really to mpke. ' 

Now what is the — bufire us? The 
cargo in queſtion was taken on board at Laguira. It 
was at the time of the capture proceeding to Spain; 


but the ſhip had touched at an American port. The 


cargo was landed and entered at the cuſtom-houſe, and 
a. bond was given for duties to the amount of 1239 


dollars. The cargo was re- ſfüpped, and a debenture 
for 1211 dollars by way of drawback was obtained - 


All this paſſed in the courſe of a few days. The veſſel 


arrived at Marblehead on the 29th of May; on that 
day the bond for ſecuring the duties was given. On 
the 3oth and 31ſt the goods were landed, weighed, 
and packed. The permit to ſhip them is dated the 
ſt of June, and on the zd of June the veſſel is cleared 


out as laden, and ready to proceed to ſea.” We are 


frequently obliged to collect the 


purpoſe from the cir- 


cumſtances of the tranſaQtion. The landing thus al- 


moſt inſtantaneouſly. followed by the re-ſh;pment, has 
little appearance of having been made with a view to 
actual importation z- but it is not upon inference that 


the concluſion in this caſe is left to reſt, The claim 
ants inſtead of ſhewing that they really did import 
this cargo, have, in their atteſtation,, ſtated the reaſons” 


which determined them not to import it. They ſay 
indeed, that when they ordered it to be purchaſed, 
* it was with the ſingle view of bringing it to the 
United States, and that they then had no intention 
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ar expeftation of exporting it in the ſaid ſchooner to 
Spain.” Suppoſing that from this ſomewhat ambiguous 
ſtatement we are to collect that their original intention 
was to have imported this cargo into America, yith a 
view only to the American market, yet their intention 
had been changed before the arrival of the veſſel. For 
they ſtate that in the beginning of May they had recejved 
accounts of the prices of cocoa in Spain, which ſatis- 
fied them that it would fell much better there than in 
America, and that they bad therefore determined to ſend 
it to the Spaniſh market. Nothing is alledged tohave 
happened between the landing of the cargo and its re- 
ſhipment, that could have the leaſt influence on their 
determination. It was not in that ſhort interval that 
American prices fell, or that information of the higher 
prices in Spain had been received. Knowing before. 
hand the comparative ſtate of the two markets, they 
neither tried nor meant to try that of America, but 
proceeded with all poſſible expedition-to go through 
the forms which have been before enumerated. If the 
continuity of the voyage remains unbroken, it is im- 
material whether it be by the proſecution of an origi- 
nal purpoſe to continue it, as in the caſe of the Eſex, 
or, as in this caſe, by the relinquiſment of an original 
purpoſe to have brought it to a termination in America. 
It can never be contended, that an intention to import 
once entertained is equivalent to importation. And it 
would be a contradiction in terms to ſay that by acts 
done after the original intention has been abandoned, 
ſuch original intention has been carried into execution. 
Why ſhould a cargo, which there was to be no attempt 
to ſell in America, have been entered at an American 


cuſtom- houſe, and voluntarily ſubjected to the pay- 
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ment of any, even the moſt trifling duty? Not becauſe 
importation was, or in ſuch a caſe. could be intended, —— 
but becauſe it was thought expedient that ſomething Merci 12% 
ſhould be done, which in a Britiſh Prize Court. might | 
paſs for importation. - Indeed the claimants ſeem to 
have conceived that the enquiry to be made here was, 
not, whether the importation was real or 
but whether the pretence had aſſumed a particular 
form, and was accompanied with certain circumſtances 
which by ſome poſitive rule were, in all caſes, to ſtand 
for importation, or to be concluſive evidence of it. 
And it has, I underſtand, been ſaid that our departure 
from that ſuppoſed rule in the caſe of the E/zx(@), Orne, 2 22d June 
was a ſurprize upon the merchants of America, who | 
had by our former deciſions been led to believe, that 


proof of landing and payment of duties in America 
would, in every caſe, be held abſolutely. deciſive of 


the legality of the voyage. 

How far even that rule would have been departed 
from by the deciſion in the caſe of the Eſer will 
hereafter be conſidered. But after having looked 
very attentively hoo AIC the os ne 
as I am aware, this ſort of queſtion has occurred. I 
conceive, not only that it will be impoſſible to point 
out a judgment, in which any ſuch unqualified doQrine 
has been laid down, but that the judgments antecedent 
to that in the Eſer had clearly and 1 
. —ank the exiſtence. of the alledged 5 

og ©: 

The firſt caſe] of the kind, that of the Path, Lak, 
occurred in the High Court of Admiralty, in February 
1800. Thie learned Judge of that Court expreſsly 
diſclaimed the attempt to define what ſhould be deemed 
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| touching at Charleflown, was for the mere 3 of 
8 giving to. the voyage the colour and appear; 
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da indeed la great and jul rok wh fa ayment of 
the Arievicawimport duties, which was there (Worn to 
have been actually made. But MH! it was as evidinee of 
bond fur importation.” The very ſtaternetit t, that the 
thing in queſtion was the bond fides of the Tmaportation, 
did of neckſſity exclude the ſuppoſition that ace b 5 
form eſſect was, in all caſes, to be aſtribed to a 

ſet of circumſtances, without regard to the #5 
which their effect as evidence might be varſed by oer 
circumſtances, wita which,” in different” caſes, they 
might be found contraſted or combined. The firſt 
cafe of this claſs which I belleve came befof"this 
board, was that of the Mercury, Robertr;'in" Janliary 
1808. By all the documents found on hcard;” the 
Cargo a to have been laden at Chr fn; 
and among thoſe. documents there was'anlatteſtation 
ſworn at tlie ciſtoni-bouſe, that all the parts vf the 
cargo which were of foreign growth or manpfaR@ure; 
had been legally imported, and the duties thereon paid | 
or ſecured. It came out however, in the depaſitions-of 
the witneſſes examined on the ſlanding intetrogatoties, 
that the cargo had been laden at the Haugynah, and 
that i it neyer had been landed at Charleſtown, he place 
of the alledged ſhipment. It being ah ace Ag 


— 


having begun chere, we affirmed the 2 — 
demnation, without previouſly endeavouring to 8 
whether any duties had really been paid in America. 
The true nature of the tranſaQion being clearly 2 855 
tained, it ſeemed immaterial to enquire, wh ter the 

Pages ef e had been one of the mea, em. 
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The next caſe which occurred, was that of the 


Eagle, Weeks, in May 1803. By the original evidence _ 


it appeared that the Cargo had come from Bilboa to 
Philadelphia, where it had been landed, and whence 


it was proceeding in the ſame veſiel to the Havannabs | 


The condemnation in the Court below had proceeded 
on the ground that the cargo was contraband of war. 
But che only queſtion here was with regard to the 


continuity of the voyage. As to that, further proof 


was ordered. We had the landing at Philadelphia 
already in evidence; therefore, according to the 
{ſuppoſed rule, the only other circumſtance, with regard 


to which proof could be material, was the payment of 


duties : But we did not ſo limit our enquiry. In or- 


der to endeavour to diſcover the real purpoſe and in- 


tention of the owner, we called for the orders which 
he had given concerning the purchaſe and ſhipment 
of the cargo at Bilboa, and alſo for the inſurances made 
from thence. Had it clearly appeared from thoſe or- 
ders or inſurances that the cargo was from the be- 


ginning deſtined for the Havannah, could it be ſup- 


poſed that we would pay no regard to that reſult of 
the enquiry which we had directed, but would aſcribe 
to the payment of duties ſuch a concluſive effect, as 
would have rendered every other part of the enquiry 
perfectly nugatory ? When the caſe came back on the 
further proof, nothing appeared in the letters of ortlers 
to ſhew a deſtination to the Havannab. No inſurance 
had been effected on the firſt branch of the voyage, 


It was poſitively ſworn that the import duties, amount- | 


ing to 1333 dollars, had been actually paid; alſo that 
the cargo had been warehouſed at Philadelphia, and 
advertiſed and intended for ſale jhere, but that not 


VOL, v., | D'S: being 
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* we being able e obtain a;piire-:that would anſwer; othe 

* — ounner had. reſolved; to ip it for the Havannalio Gir⸗ 

; hain, ing a.credit-to this evidence which; it now-appetras it 

| dulid not deſerve, we thought that a compleat A, fide 

| importation had taken place, and therefore! decreed 
| | -eſtitution of the ſhip and cargo. 712112119 Pomla 

| ++» The eaſe of the ſchooner Fraport, aui !thi 

- hearing of the: Eſer, Orne, eame on in Ag 

The Freeport' had carried from Can td e 

eurgo with which at che time of the cap tie —_— 


| Ceeeding to one of the ane Colbhies.”" le 
cargo, admitted in his clait that the F. N hu. 
merica. We therefore a the fen tende of 
had been UN But as the caſe ſtood 
ins had ee Fj 


had been landed and remalied- ſomè tinſb bn h 
but thi maſter; who'wes half owner bf Both" (hi "tha 
tended for the Spaniſh Weff Indian tnatk2, ang 
not even aſſert any purpofe of wrap 6 15 
demnation. The cargo having been Lane 50 2h ig 
be taken for granted that whatever dnti ntl ed prep Pay 
: that fact immaterial, and therefore eden 
with regard to it. r n 
In the caſe of the Eſt de ar 
from Barcelona to Salem, and after ha 


W 

| and 'pe-ſhipped was proceeding to. 1 e 

| From the. 45 evidence Yrs if ealon to 

"Hani tar the maſter had from 5 C tel. 
Ained the Fargo for the Spaniſh Cglonh; Put ze wh 


bad paſt At Salem, or what had beth * 15 
owner after the ſhip's arrival there, 


„it was thous ght ri gbt to gi 4 
. 58 
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: portations It had never been deniedthat, Sim coat 
ful caſe; payment of duties would hive” gest weight, 
and therefore the further proof was particularly di- 
\reQted tu that point. But ĩt having been ſuggeſted that 
in tkeſo caſes, the duties charged on landing were 
almoſt entirely drawn. back on the re- ſhipmerit i we 


has 
A 
amn 


alſa called [for an account of the drawbacks, I any, - 


-which, had been received... This additional enquiry 

_ Tuffciently.hewed, that the fame effect would nottbe 

Aſeribedi ta a nominal, as to an actual payment of: im- 

Port quſies., Wich à view of further elucidating the 

 tranſagtiany, the inſurances. made, if any, were di- 

gecteg tg de produced: The final vent of this caſe 
ill be afterwards noticed. | 


The next caſe was that e ſub- 
mo of the preſent judgment. It was firſt heard in 


oy 80. By the, original evidence the landing of 
the at Marble ad was proved. It was alſo, in 
proof that the duties had been ſecured according to 
Bw. 80 the- owners Twore—ſo the cuſtom-houle cer. 
" tified. It was to be ſuppoſed that duties which | were 


—— day to be paid; and it was doubtleſs g 


to be ſo underſtood here: For the fact way ſup- 
he at the moment when the certificate iſſued 
1 uſe, and the oath was yi the 


ee 


, ET EBTo: to th 


urt, be really ſurpriſed — again — 
DD2 | twelve 


— 
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ns. ee, twelvemonth afterwards, that ſuch evidencyovadmnt 


Willi 
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cc ncluſive; ? Yet this effect I mean, of ſurprize;is abs 


eribed to our deciſion in the Eſex, in May dog. Upon 
the further proof it appeared to us that no real ĩimpori 
tation into Salem had taken place, or had ever been 


in the contemplation of the parties to the trauſaſtion 


The ſentence of condemnation was therefare!aſhzined. 


Ab it is not the object of this review of the caſes to dif 


cuſs the merits of the particular judgments, but only 
to examine whether there be any inconſiſtenęy an their 
principles, it is unneceſſary to advert to any/othermpaint 
in the laſt· mentioned deciſion, than ite alledged noyelty, 


in departing from the ſuppoſed principle of holding 
that landing and payment of duties in America did, 
abſolutely, and under all circumſtances, legalize the 


ſubſequent voyage. I have ſhewn that there; was, ngt 


> 


one deciſion in which any ſuch principle had been af- 


ſerted or implied, and that there were at, leaſt two \ der | 


cifions which ſtood in direct contraditian, tg, it; that 
in the Freeport in 13695 8 that in the JViliew.n 


—44 e e ene qe 
But ſuppoſing chat we bad uniformly held that pay- 


ment of the import duties furniſhed conclyſiye evidence 


of importation, would there have been any ancgnfid- 


tency or contradiction in holding that the mere act of 


giving a bond for an amount of duties; of which only 


a very inſignificant part ws ever to be paid, eduld not 
have the Tame effect as the actual payment of ſuch 


amount ? Ihe further proof in the & firſt brought 


— diſtinly before us the real ſtate of the fact in this 


particular. It has been already mentioned. tbst we | 


had called for an account of the drawbacks,. if any, 


that had becn received. This produced the informa- 


HIGH COURT OF ADMIRALTY. 
ton that although the duties ſecured amounted to 


527 doe et a, debenture was, immediately after. 
wards given. for no.lefs.than 5080 dollars; fo. that on 


chat valuable,cargo; no more than 1 198 dollars would 


be:ultimately, payable, which ſum. is ſaid to be more 
than compenſated by the advantage ariſing mem the 
| negotiabiliry;of the debenture. In the caſe. of the 
Eagle, immediately preceding, it had been ſworn by 
the cowner. and certified by the cuſtom- houſe, that 
the duties, amounting to 1333 dollars, not an 
unfubſtantial ſum on the not very valuable cargo of a 
ſinall veſfel of 110 tons, had been actually aid. In 


che Polly, Loffy, it was ſworn generally that the duties 


were paid: In the Mercury that they were paid or 
ſecured: In the Miliam that they were ſecured : Not 


a word" was ſaid about drawbacks. It was therefore 
natural for us to underſtand American claimants, as they 


| certainly wiſhed we ſhould underſtand them, to be ſpeak- 


ing of the payment of ſuch duties as were chargeable ' 


on importation into America, and of a ſecurity that 


would make the whole amount ſecured become payable 


at ſome future day. If we had aſcribed to the fact, as 


we believed it to exiſt, ever ſo deciſive an effect, I again 
aſk where would be the inconſiſtency in denying the 


ſame effect to a fact of a totally different nature? It 


muſt not be ſuppoſed that we pretend to judge, what 


duties it may be proper for the American Government 


to exact or to remit, neither do we contend that an im- 
portation eannot be genuine becauſe a high duty has not 
been paid. All we ſay is, that in the nature of the thing, 
the payment of a ſlight duty does not tend. in the ſame 
degree, to eſtabliſſi the bona fides of an rn e. 
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never held that” ether 061d "neceatity bötweigb all 


the evidence which could poſſibly be put into the op- 
poſite ſcale; but that the one has leſs weight than the 
othet ty cringe ro edition: 1 r 
On che whole, I truſt, Ehave-deinotifirated-that wy» 
did not;//in the caſe of the Efeu, and that we do not, 
in the eaſe now before us, depart from any | principle | 
which we have ever adopted. The application to this 
caſe of the principles on which we really have procred- 
ed has been already ſhewn. | The conſequence. js thats; 
the voyage was illegal, and r een 
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siven, in any cauſe depending in this Court, a fotice 


in writing of the perſons propoſed to became hound 
ſhal be delivered at the office of the adverſe proctor: 
And ne Ba Bond or Recognizance in ſuch cauſe 
ſhallo dW ithken unleſs the adverſe prottor, or ſome 
other pe for him, be then preſent; or am affidavit: 
be 68hiBitad to prove he has had ſuch notice for the 
ſpace of twenty-four hours, and been required to 


attend at the time of giving ſuch Bail, for the purpote 
of objecting ar conſenting thereto. 


5th Anguft 1806. 


ADDITIONAL IN S$TRUCTIONS. 


Whereas We have ever been deſirous to prevent in. 
terruption being given to the trade and commerce of 
every ſtate in amity with Us, as far as was compatible 


with the neceſſary operations of war: And whereas 


it will tend very much to that purpoſe, that the trade 
and navigation of the Baltic ſhould for the preſent re- 
main unmoleſted : We have therefore been pleaſed to 
reſolve, that Our ſhips of war, Privateers, and other 
veſſels ating under Our commiſſion, ſhall be reſtrained | 
from making prize of, ſtopping, or detaining * 

or veſſels within the Baltic; and We do hereby ftrialy 
charge and enjoin the commanders of our ſhips of 
og and the Commanders of all ſhips and veſlels 
DD4 having 
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. Admiralty, are to give the neceſſary « dire 
a8 to tens may reſpectively din. 


A pe Nm. x. 
8 letters of marque and reprizal, chat they do 
not, by virtue of their commiſſions, or under colour 
thereof, ſtop ox detain any ſhip or veſſePin the Baltic, 
for the purpoſe of making prize of the ſame; but that 
they ſuffer all ſuch fhips as they ſhall meet in thoſe 
ſeas to proceed in their ref ſpetive voyages without any 
OO 
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It is this day. ordered in Council, that all Fibing 1 
Veſſels under Praſſian and other colours, and engaged 
for the purpoſe of catching fiſh, and conveying them a 
freſh to market, with their crews, cargoes, and ſtores, A 
ſhall not be moleſted on their fiſhing voyages. and 
bringing the ſame to market; and that no 1 
veſſels of this deſcription all hereafter be moleſted - 
And the Right Honourable the Lords Commiſſioners * 
of his Majeſty's Treaſury, the Lords Commiiſſioners'y of 
the Admiralty, and the Judge 6f the 9 15 Court o 


igns herein So ; 


12 64 45 « 2 ogg 


d i Faxgheners "1 
ebe, 2 i 50k 6d 


i 185 


*% 
* - k 


4 e 
n 


YC A 19 A 
APPENDIX, 
* 721: 4&6 | ESQ! * 1116 St 511 l i7 5 9099 ar vRA 
** - | by ; 
110109 1200830 egolllignos N07 Yo ornhely d. oft 


wah 2: oADDIFIONAL' NOTES. qo? 40750 


modi de: int! — nen to eqn 55 491 
Hoch i om f Noe Ei A Us 15fis) of 
il — 


. pan 95 — er 
as zuonie DRVTVS, Page 331, Note. 
1.6 ts 
A* any be r this caſe 
more at length than could be conveniently introduced in the 
original ndte, dhe following more particular refereage to that and 
ether caſes on the queſtion is here ſubjoined. It appeared that 
the Brutzas had been recently built at Sahfpury, in the ftate of 
Maſſachuſetts, pierced for fourteen guns, but with onlytwe mounted. 
to defend her, as alledged, aganiſt French privateers ; that ſhe had 
been ſent on the firſt voyage to the Havannuh, with inſtructions to 
the maſter, © That he ſ#uld; {el} her or take goods on freight at 
his diſcretien, but that the owners ſhould prefer the ſale of her 
rather thun freighting her, as ſhe was not calculated for ſuch em- 
ploy unleſs: neceſſitated. On a ſurvey that had been directed at 
Halifax, it Ans reported “ That her hull, maſts, yards, rigging | 
and fails, appeared in every reſpeRt as fitted for ern ol Fe: 
ſhe had thor lockers fitted to each port, and netting ſtantious for /' 
ſtowing hammbcks for quarters, with nettings fixed fore and aft; 
chat ſlie was pierced for. fourteen guns, with ports calculated. for 
guns of four pounds, with rings and eye bolts, and that her fades 
were regularty built for quarters, agreeably to the eſtabliſhed way, . 
of building, with bow and, ftera-chaſe ports, and a capftern com- 
plete for heaving, up the anchor inſtead of a. windlaſs,” The 
ſentence of the Court (a) below expreſſed the reaſon of condemns! (4) bee 
wo to be, that ſhe was built (under an enumeration of particular): Tn 1800. 
for purpoſes of war and not for peace, and was going to be ſold 
no the enemy, and condemned. the veſſel as contraband of war. 
The Lords of Appeal affirmed the ſentence, 25th July 1804. 
A ſpecification of the particulars of that caſe has been dme ne- 


ceſſary, becauſe in two other caſes (3) ſhortly preceding, in = ho K 
the veſſels were of a more ambiguous conſtruction, yet goin us 
the Havannah with directions that they ſhould be ſold 3 = — Gibbs, 
had been condemned as contraband in the Vice Admiralty Court 8h J _ 
of the * * on the heariug before the Court of Ap- 


peal 


7517 1 2 
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APPENDIS. 


peal, in gonfideration of the equivocal nature of their character, 
and the employment in "trade, in Which they had been actually 


engaged, and of the occaſion for felling ariſing out of the cir- 


(a) Lords 13th 
wne | tui 

veſſel was alſe 

reſtored un ; 


— 


cumſtances attending them, the Lords reverſed the ſentence of the 
Court below, and decreed reſtitution. In the Raven, Jennings, (9) 
a caſe of a ſimilar deſcription, the veſſel had been a French priva- 
teer, and had been condemned as ſueh at New Teri; but it 
appeared that the purchaſer had bought her for the purpoſes of 
tive; and / having” uſed his- beſt endeavours ts make her fit for 
n felon, e O{T her unſukeble, zad was on that account 
intending ip. tel her again. 
pf It will appear from the compariſon of theſe caſes, that though 


5 the principle of eonfidering the ſale of ſhips of war to the enemy 


oo, 


as contraband, is ftrialy held by the deciſions of the Court of 


Appeal, the application of the principle has beet Witfifted to 
eaſes, in which no doubt exiſted as tp the character of the veſlels, 


or e adheres gs ang intetded to-be:ſal...\.. 


| Ns. .t 114 ag. 


FLAG AND' PASS or THE ENEMY. 
| VROW ELIZABETH, Paoner. Page 3- 


Since the deeibos ef the Court of Admiralty in the caſe of 
the Yrow Elizabeth, where the flag and paſs of the enemy was 
held concluſive againſt the claim for the ſhip on behalf of a neutral 
Proprietor, though adopted prior to hoſtilities, and without any 


proſpect of ſuch an event, the ſame queſtiou has been fully agi 


* 
rms 


the e 


tated, defore the Court of Appeal in ſeveral caſes, and with 3 
fimilar reſult. In the caſe of the Diaua, Hit, (Lords, 1ft March 
1806) the claim of a Britiſh merchant for a veſſel ſo employed un- 
der a Dutch flag and paſs, and not coming within the terms of the 
Order of Council, fupra page 7, note, as not failing before the 
knowledge of hoſtilities, but in * * | 
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at the time of /ai/ing and actual 
| ſeizure, and their newly acquired 
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